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Disclaimer

Conformément au réglement (CEE, Euratom) n°® 354/83 du Conseil du 1er février 1983
concernant I'ouverture au public des archives historiques de la Communauté économique
européenne et de la Communauté européenne de I'énergie atomique (JO L 43 du 15.2.1983,
p. 1), tel que modifié par le réglement (CE, Euratom) n° 1700/2003 du 22 septembre 2003
(JO L 243 du 27.9.2003, p. 1), ce dossier est ouvert au public. Le cas échéant, les documents
classifies présents dans ce dossier ont été déclassifies conformément a I'article 5 dudit
reglement.

In accordance with Council Regulation (EEC, Euratom) No 354/83 of 1 February 1983
concerning the opening to the public of the historical archives of the European Economic
Community and the European Atomic Energy Community (OJ L 43, 15.2.1983, p. 1), as
amended by Regulation (EC, Euratom) No 1700/2003 of 22 September 2003 (OJ L 243,
27.9.2003, p. 1), this file is open to the public. Where necessary, classified documents in this
file have been declassified in conformity with Article 5 of the aforementioned regulation.

In Ubereinstimmung mit der Verordnung (EWG, Euratom) Nr. 354/83 des Rates vom 1.
Februar 1983 uber die Freigabe der historischen Archive der Europdaischen
Wirtschaftsgemeinschaft und der Europaischen Atomgemeinschaft (ABI. L 43 vom 15.2.1983,
S. 1), geandert durch die Verordnung (EG, Euratom) Nr. 1700/2003 vom 22. September 2003
(ABI. L 243 vom 27.9.2003, S. 1), ist diese Datei der Offentlichkeit zugénglich. Soweit
erforderlich, wurden die Verschlusssachen in dieser Datei in Ubereinstimmung mit Artikel 5
der genannten Verordnung freigegeben.
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XV/194/73-F

EXPLANATCRY - MEMORANDUM

I. Reasons for and objections of coordination

1, The General Programrne 1 for thé abolition of restrictions on freedbm
of establishment, adopted by the Council on 18 December i96l pursuant
_to Article 54(1) of the Treaty establishing the EEC, stipulates in
- Title IV that the following measures of coordination and 1iberaiizétion

must be intrcduced in the insurance sector in the order given below:
A. In respect of direct insurance undertakings other than life assurance
undertakings:
1 - Coordination of the conditions for the taking up and pursuit
thereof;

2 -~ Removal of restrictions on the establishment of agencies and

* branches;
 B. In respect of direct life assurance undertakings:

3 - Coordination o the conditions for the taking up and pursuit

* thereof;

4 - Reﬁoval of restrictions on the establishment of agencies and

branches,

- The Council put the first part of this programme into effect by adopting
on 24 July 1973 the two _direc‘tives2 on, respectively, the coordination of

laws and the abelition of restrictions in the field of indemmity insurance,

The purpose of this directive is to initiate the same process as regards
the coordination of laws in the life assurance field, This explains the

meny similarities hetween the tuo texts.,

1or Mo 2, 15 Janvary 1962, p. 36/62.
207 Mo 228, 16 August 1973, p. 3 and p. 20.
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The legal basis is the same, namely Article 57(2) of the EEC Treaty,
which lays down that the European Parliament must be consulted in
connection with a directive of this nature, while consultation of the
Fconomic and Social Committee .is optionaly Both these institutions

were consulted concerning the coordinating directive on indemnity

. 1 .
insurance™,

The aim is the same, namely to achieve an initial coordination of the
provisions governing the various classes of direct insurance, in this

case life assurance, in order to make possible the removal of restrictions
on the freedom of establishment of life assurance undertakings. A second

draft directiveis being submitted to the Council on this subject.

The‘objectiVe of coordination is the éame, namely to establish a common
market in insurance, this time in life assurance. Any insurance under-
taking having its head office within the Community may set up an agency

or a branch in any other State of the Community under conditions of

"admission which are identical in the nine States, Moreover, identical

conditions for the exercise of this business are also provided for both
in respect of head offices and in respect of apencies and Braﬁches.

Many rules identical to those for indemnity insurance have been laid
down,. Control of a mainly financial nature is exercised by the super-
visory authority of the country where the head office is situated, with
the assistance of the supervisory authority of the country or countries
where the agencies.and branches are situated. All insurance undertakings,
apart from several clearly defined exceptions, are éubject to this super-

vision, which extends to the undertaking's entire business. .

This directive differs from the cdrfesponding directive on indemnity
insurance in two main respects. Firstly, it settles the problem, which
was left open by the preceding directive, of whether an undertaking may

handle both life amsurance and indemnity insurance and, secondly, it

/e

1Opinion of Buropean Parliament delivered on 13 March 1968 and published
in 0J No C 27 of 28 March 1968 and Opinion of the Economic and Social
Comnmittee delivered on 28 April 1967 and published in OJ No 158 of

18 July 1967. - ‘



introduces diflferent rules for calculation and constitution of the
financial guarantees required of undertakings from those laid down
in respect of indemnity insurance, This is because of the techniques

peculiar to each type of insurance,

This explanatory memorandum deals only with those aspects which are specific
to life assurance and in particular with these two important questions,

i



II, Titles and Articles of_ihp Dircctive

TITLE T ¢ (Ceneral provisions

Art. 1  : Scope of the directive

Art. 2 : Classes of insurance and opcrations not covered
Art. 3 ¢ Mutuval associations not covered

Art, 4 : Body not covered

Art. 5 : Definitions

TITLE II : Rules applicable to wndertakings whose head offices are
situated within the Conmunity

Section A : Conditions ol admission

Art, 6 ¢ Official authorization

Arte T : Scope of authorization

Art, 8 ¢ Conditions of‘authorization in the country where the head

ffice is situated

Art. 9 ¢+ Scheme of opecrations in the country where the hend cffice
is situated

Art. 10 : Conditions of auvthorization in other countries

Art, 11 ¢ Scheme of operatinns in other countries

Art, 12 t Principles of specialization and separate management

Art, 13 s+ Rules on separate managrmnent

Arts 14 ¢ Refusal of authorization and right to zpply to the courts

Section B

Conditions for exercise of husinecss

Art. 15

t Principle of supervision:
Art, 15 ¢ Supervision of entire businees by the supervisory avthority
of the country where the head office is situated
Art. 17 ¢ Technical reserves
Art, 13 ¢ Principle and constituents of the solvency margin
Art, 19 ¢ Size of the solvency margin
Art. 20 t  Guarantee fund
Art, 21 ¢ JFrce disposal of assets
Art, 22 ¢ Reinsurance
Art. 23 ¢ Accounts
Art. 24 ¢ Measures to restore Ifinzncial position

~

Art. 25 :  Assigmichirof portlolio ‘ /



Section C

Art, 26

TITLE IIT

Art. 27
Art, 28
Art. 29
Art, 30

Art, 31
Art, 32

TITLE IV

Art. 33
Art, 34
AI"‘G. 35

TITLE V

- Art, 35
Art. 37
Art, 30
Art. 39
Art, 40
Art. 41

ANNEX

..

0
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Withdrawal of authorization

Conditions and procedure

Rules applicable to agencies or branches established within'
the Community and belonging to vndertakings whose head offices
are outside the Cornmunity

Conditions of authorization

Technical reserves

Solvency margin and guarantee fund

Special rules in the case of business carried on in several
lienber States : .

Analogy with certain rules in Title II

Agreements with third countries

Transitional and other provisions

In respect of Community undertakingé
In respect of non-Community undeftakings

In the framework of agreements with third countries

Final provisions

Cooperation between the Comnission and national authorities
Review clause
Timetable for implementing the directive

Communication of changes in national legislation

‘Classification of risks according to classes of insurance

Addressces

Classification of risks according to classes of insurance



III. Notes on the Titles and principal articles

'

Title I - Qeneral provisions (Article 1 to 5)

——

Article 1, Scope of the directive

The national supervisory legislation at present evisting in Member States
varies considerably in scope. Altkhough 1life assurance is subject to
supervigon in all MHember States, the classes of irsurance which are
suwoject to supervision diifer and are defined differently, in different

countries,

Article 1 defines in precise terms the field of application of the
directive in order, firstly, to guarantee equal protection for all
policyholders and bencficiaries whichever couniry they are in and,
secondly, to avoid a distortion of competition in favour of bodies which
might evade the'requirements of the directive while engaging in operatious

similer to those it covers.

Article 2, Classes of insurance and operations not covered

‘Social security insurance is excluded from the field of application of
the directive because it is usually sudject to public law and involwves

a different financial tcchuique from 1life assurance,

Title II - Rules applicable to undertskings whose head offices are

situated witliin the Community farticles 6 to 26)

Section A : Conditicns of admission

The provisions in this section lay down that the Saking up of the business
of lile assurance is subject to an official authoriiétion‘similar to that
provided for in the coordinating directive on indemnity insurance, They
lay down the conditions for this authorization, organize the supervision
exercisec by the administrative authoritizs over authoriszed undertalzings

and regulate the withdrawal of authorization,

o/



Articles 12 and 13, Speccialization and Separate management

Geramany, Trance, Irsland and the Netherlands apply the specialization
system. Under this system, undertakings dealing in life assurance are
forbidden to handle indemnity insurance. Tiaecse two classes of business

may only be carried on by separafe legal persons, Danish law and Italian

-expressly require evisting uﬂiertakings handling more than one class of

business to split up,.

The United Kingdom, Belgium and Luxemburg do not have this syétem and -
undertakings are free either ‘to specialize or {0 deal in more than one
class of insvrance. In the lattér case, however, they are subject to

rules on accounting and management which are designed to safeguard the

rights of life polircyholders,
The solution adopted in this directive nay be summarized as follows;

1, Undertakings set ﬁp after the entry into force of the directive will
be required to specialize. Specialization is considered to offer the
best protection to life policyholders by ensuring that the assets of
the life assurer and those.of the irndemnity insurer are legally scparate
éﬁd thus preventirng life policyholders from suffering as a result of

~losses in indemnity business,

2. Eristing undertakings which deal in moré than one kind of insurance
will be able to continue 45 do so, on condition that they adopt strict
ruvles on separate managﬁnenf anl accounting. Provision is made, in
particular, for the assets of the insurer to be divided into a "life"
portion and an "indemnity" portion, in order to provide life policy-
holders with guarantees which, if not identical, are at least as
nearly as equivalent as possible to those enjoyed under the specialization

system,



By adopting this solution, the Commission shows its preference for the
specialization system, vhile proving its concern not to-upsct the

status quo.

'Mofeover, the solution proposed is in line with the resolution

"(Doc. 1325/61/ES 23 of 26 October 1961) issued by the Council of Ministers
when the general programmes far the 2hbolition of restrictions on freedom
of establishment and freedoﬁ to provide services were adopted. Thae Council
called upon:fhe Commission to find a solution o “the prehlen of the
difference beitween the systems in force by encouragirg wnlertakings
handling more than one class of business to>keep apart as far as possible
everything relating to life assurance on the one hand and to indemnity
insvrance on the other by establishing a separate account comprising,‘

generally speaking, all the assets rclating to life assurance ‘transactions.

Section B ¢ Conditions Tfor exercise of busincss

Article 18, Principle 2ad constituents of the solvency margin

The prcvisions concerning the solvency margin are the most impnrtant in
the directive, On them is based the whole system wkich the directive is
designed to introduce into the legislation of ilember States. An wmder—
talking must prove that it possesses, in addition to technical reserves,
a supplementary reserve called a solvency margin, which is irtended to
enable the undertakiag to meet its liabilities if the techrical reserves

prove to be insufficient,

Although the principle is the s2me as in the directive on indemnity
insurancz, the constituents of the solvency margin are daiffereat. They

may be either explicit or implicit,

The explicit items appear in the balance sheet and are the subject of
Article 18(1) and (2). They comprise the wndertoking's assets, free of

all foreseeable liabilities, in particular the paid up share capital.

The implicit items are not chowr in the balance sheet. They are listed
in Article 18(3).

/e



Article 19, Size of the solvency margin

The liabilities contracted by life assvrance undertakings vis-a-vis
policyholders and beneficiaries are usually on a long-tcrm basis ond the
undertakings are oblized to evaluate their futwre liabilities by means

of extirapclation on the basis of more or less recent data. Business success
therefore depends on the assumptions made and on fhe ability of the under-
takings tc meet the insured risks, For {his reason the mathematical
reserves, wiaich norrespcnd to the assessment of liabilities in reépeot

of current contracts, must be evaluatéd by reference to the foreseeable
trend of the variocus factors vhich form the basis for calculating premiums
and mathemetical reserves, namely, the death rate, the return on investments

and overheads,

In fixing the solvency margin it is necessary to take into accownt +the

effect of any variations in each of these factors,

The margin must not be too large, for this would lead either directly or
indirectly to an wawarranted increase in the amount of the premiums required

of policyholders,
' !
In the main classes of life assurance the solvency margin is calculated by

reférence, firstly, to the mathematical reserves against investment risks
and, secondly, to the capitel at risk against the risk of death and the

operating risk, This is dealt with in Article 19(a).

On the other hand, in tlhe classes of insurance and operations dealt with
in Article 19(0), where the main risk is an investment risk, the solvency

margin depends solely on the reserves,

In the classes of insuvrance and operations covered by Article 19(d) the
operating risk predominates and the margin depends solely on the capital

administered,
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The supplementary classas covered in Article 19(b) employ the same .
technique ac indemmity insurance and, as in the latter case, the solvercy
nargin depends on the amount of the premiums, which repreéent the best
criterion for assessing the risk incurred by the insufér. The'margin is
calculated in the same way for temporary assurance for a period not

exceeding 5 years on death (Article 19{b)).

Article 20, Guarantee furd

<

The provisions of this Article meet th2 requirerents of undertakings

+o0 have at their disposal:

1. at the time when they are set up, gusrantees amounting to a minimum
of 600 000 units of account, which must be constituted solely of

explicit itenms,

2. during their operation, a minimum cf guerantees proportioral to their
volume of business, This minimum reprssents a third of the solvency

margin and ot least 50 % must be compcsed of explicit items.

Title III — Rules applicable to azencies or branches established within
the Community and belongirz to undertakings whose head offices

are outside the Commmmity (irticles 27 to 32)

PRSI — ——— 8 ————e

Title IV - Transitional and other provisions (Articles 33 o 35)
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Title V - Final provisions (Articles 36 to /1)

The provisions of these three Titles are almost idcntical with those of

the corresponding directive on indemnity iasurance.

However, attention should be drawn to Article 33(5), wnder which under-
talkings h=ndling both life assurance ard indemnity insurance have 5 years
from notification of the directive to comply with the rules on separate

managoncend e
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TIE COUICIL OF THE EUROPEAI\T'COI-MUNITIES,

Having regard to the Treaty establishing the European Economic Community,

and in particular Article 57(2) thereof,

" Having regard to the General Programme (1) for the abolition of restrictions

on freedom of establishment, and in particular Title' IV D thereof,
Having regard to the proposal from the Commission,

Having regard to %he Opipion of the European Parliament,

HaVing regard to the'Opinion of the Economic and Soéial;Commitfeé,

Whereas under the General Programme the removal of restrictions on the
establishment of agencies and branches is, in the case of direct life
insurance undertalkings, dependent on'the coordination of the conditions -

for the taking up and pursuit thereof; whereas such coordinatica should

be effacted after that relating to direct insurance other than life assurance,
which was the subject of a Directive (2) adopted by the Council on

24 July 1973; .

Wherecas in order to facilitate the taking up and pursuit of the business of
insurance, it ie essential to eliminate certain divergences which exist
between national supervisory legislation: whereas, in order to achieve this
objective and at the same time ensure adequate protection for insured persons
and beneficiaries in all Member States, it is desirable to coordinate, in
particular, thes provisions relating to the financial guaraptees rcquired of

life assurance undertakings;

-./l
(1) 0.J. No 2, 15 January 1762, p. 36/62. , |
(2) Directive 73/23)/EECs 0.J. Fo L 228, 16 August 1973, p. 3.
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Whereas a classification of risks in the differeat classes of insurzace ia
necessary in order to determine, in‘particular, the activities subject to

compulsory authorization;

Whereas it is desirable to exclude from the application of this Directive
mutual as3001at10ns Wthh by virtue of their legzl status, fulfll appropriate

conditions as to securltv and financial guaraqtees'

Whereas the Member States have different regulations and practices as to the
simultaneous handling of life éssvrande and indemnity insursnce; whereas
new undertakings should not be allowed to handle these two classes ol
business simultaneouély but existing undertakings which are handling these
two classes of business simultaneously at. the time of entry into force of .
the Directive should be allowed to coxntinue to do so hoth in_tha country

in which their head office is situated and in other Member States, on
condition that each class of business is controlled by a'snparate‘ﬁuﬂgenént;
whereas 3pe01al rules are laid down in this Dlrectlve as regards separate_“
manavements s0 as not to place the insured persons in a less ?avourable
position than if they were insured with an LndcrtaPlng deallng exclusively
in life assurance; vhereas these rules will be incorporated and . sunplementcd
in a Directive on the coordination of legislation relating to the W1nd1ng

up of direct insurance undertakings;

Whereas life assurance is subject in each Memher State to official authorization
and supervision, but it is necessary to define the conditions for the graating
or withdrawal of such authorization; whereas provision must be mede for a

right to apply to the courts should an authorization be refused or withdrawn;

Whereas, as regards technical reserves, the same rules mey be adopted as in
the case of indemnity insurance, namely, they must be located in the covntry
whefe business is carried on and the rules of that country shall govern the
method of calculation, the détermination'of investment categories and the.
valuation of assets; whereas, although-if is desiréble that these various
subjects sould be coordinated, it is not cssential for the purposes of this

Directive and may carried out subsequently:

./



- 14 <

Thereas it is necessary that insurance‘undertakings shéuld_possess, over
anl above technical reserves of sufficient emownt to meet théir under- |
writing commitments, a supplementary reserve, to be known as the solvency
nargin, and represented by free assets and by other firm securities, in
order to provide against business fluciuations: whereas, in order to
ensure that the requirements imposed for such purposes are determined
according to objective criteria by which undertakings of the same size
will be placed on an equal footing as regards competition, it is desirable
to provide that such margin shall be related to the overall volume of
business of the undertaking and to the nature and gravity of the risks
presented bu the various activities falling within the scope of the
Directive; whereas this margin should vary according to whether the risks
concern lnvostnent death or management only; whereas it should be
Jdetermined elther 1n terms of mathematlcal reserves and of the capltal
vthch an undertaklng has at risl; or of premﬂums or contrlbuilons received,

or in terms of reserves only, or of capltal managed by the undertaklng,

Whereas it is desirable to require a minimum guarantee fund, in order to
ensurc both that undertakings possess adequate resources vhen they are
set up and that in the subsequent course of business the solvency margin

shall in no event fall below a minimum of security;

iThereas it is necessary to malre provision for the case where the financial
condition. o the undertaliing becomes such that is difficult for it to meet

its wderwriting commitments;

Whereas the coordinated rules concerning the taking-up and pursuit of the
business of direct insurance within the Community should, in principle;
apply to all undertekings cntering the market and, consequently, also to
agencies and branches where the head office of the undertaking is situated
outside the Community; whereas it is, ncvertheless, desirable as regards

the methods of supervision to make special provision with respect to such .

/e
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agencies or branches, in view of the fact that the assets of the under-

takings to which fhéy belong are situated outside the Conmunity;

Whereas it is desirable to provide for the conclusion of reciprocal
agrééments with one or more non-member commtries in order to nermit the
relaxation of such -special conditione, while observing the prirciple that
such agencies and branches should not obtain more favourable treatment. than

undertakings within the Community;

Vhereas certain transitionel provisions are required in order, in narticular,
to permit small and medium~sized undertakings already in existence to adapt
themselves to the requirements which, subject to Article 53 of the Trcaty,

are to be introduced by the Member States in pursuance of this Directivs;

Whereas it is important to guaranitee the uniform application of the
coordinated rules and to provide, in this respect, for close coliaboration

betwaeh“the Commission and the Member States in this fieid;

HAS ADOPTED THIS DIRECTIVE:
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T'tle T : Cereral Provisions

e .

é{ﬁicie 1

This Directive concerns the taking-up of the self-employed activity

of direct insurance carried on by insurance undertaking established in a

Herber State or ihich wish to become established there, and the pursuit

thercof in the form of the activities defined below,

1. The folloiwring kinds of insurance where they are on a contractual basis:

(a) Life assurance, that is to say, the branch of imsurance which comprises,

()
(c)

(d)

2. The

in particular, assurance on survival to a stipulated age oniy, assurance

~on cdeath only, assurance on survival to a stipulated age cr an earlier

death, 1life assurance with return cf premiums, marriage assurance, and

birth assurance; . ) ; B

Anmmuitiecs:

Supplementary insurance carried on by life-assurance undertakings, that
is to say, in particular, insurance against perscnal injury, including
incapacity for employnent, insurance against death resulting from an
accident, and insurance against disability resulting from an accident
or sickness, where these various kinds of insurance are underwritten

in addition to life assurance;

The type of insurance existing in Ireland and the United Kingdom known:

a8 '"permanent health insurance not subject to cancellation™.

folloring operations, where they are on a contractual basis, are subject

to supervision by the competent administrative authorities. for the super-

vision of private insurance and are authorized in the country concerned:

(2)

Tontines, that is to say, operations based on actual mortality whereby
the vhole of the fund accumvlated or an annuity is distributed among the

survivors or paid to the last survivor of a group of persons;

/s
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(v) Capital redemption operations, that is to say, opecrations based on
actuarial calculation whereby, in return Zor sirgle or periodic
payments agrecd in advance, commitments of specified duration and

- amount are undertalzen; included in these operations are "pr®ts hypo-

thécaires par intervention®,

(c) lanagement of group pension funds, that is to say, operations the
purpose of which is the mal-ing of pajmert on survival.which are nos
at all times wholly covered by nmathematical reserves, and operations
which consist in assurance undertakings' mailaging the investiments and
capitalizing the reserves of the bodies that effect the paynents

. aforesaid.

3. Where the national law of a Member State so allows, operations relatinz to
human 1life which are prescribed by or provided for in that State's social-
insurance legislation, when these are eflected by assurance undcrtaikings,

except where they concern compulsory insurance cover.

Article 2

This Directive does not opply to:

" le. Subject -to-the application of Article 1v(1)(c} of this Directive, the
-~~classes designated in the Annex to the first Directive fof coordinating
Hlfthe laws, regulations and administrative provisions concerning the taking
. up and pursﬁit of activitieé ih direct insvrance othor thkanlife assurance,
adopted by the Céuncil on 24 July 1973, hereinalter referred to as "ths

first coordinating directive (indemnity insuresnce)", (1)

2. The 0perétions of provident and nmutual-benefit institutions which pfévide
benefits varyihg with the resources available and fequiré their members

to contribute at a flat rate,

oy . ' ./.

(1) 0.3, of the FEuropean Cémmunities No L 228, 16 August 1973, p. 3.
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3. Subject to further coordination, operations, other than those referred to
in poragraph 4 below, for the purpose of providing benefits in respect of
paid employecs or self-employed persons beionging to an ﬁndeftaking or
group of undertakings, or a trade or group'of trades, in the event of

death or of ciscontinuance or curtailment of activity.

4. Operations relating to complusory cover under a mewmbership scheme whether
compulsory (including benefits provided in respect of optional or voluntary
merbership of such scheme) or optional according to the provisions of the

law on social insurance, other than the operations referred to in Article 1(3).

Article 3 .
This Direcfive does not apply to:

l. Institutions which undertalze to provide benefits in the. event of death

only, where the amount ol such benefits is less than 300 u.a. -

2. Mutval associations, where

- their statutes permit them to call up additional contributions, or to
reduce their benefits or to claim assistance from other persons who have

undertaken to provide it; and

- the ammuzl amount of the subscription collected in respect of activities

covered by this Directive does not exceed 500.000 units of account,
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Article 4

This Directive shall not apply to the "Versor;ungsverband cCeutscher
Wirtschaffsofganisationén" unless their statutes aré smended as regards

capacity.

Article 5
For the purposes of this Directive!

(a) "Unit of account" means thgb wit which is defined in Article 4 of the

Statute of the Eurdpean Tnvestment Benk;

(b) "Matching assets" means the representation of vnderwriting liabilities
expressed in a particular currency by assets expressed or realizcble

in the same currency;

(c) "Localization of assets" means the -existence of assets, whether movable
of immovable, within-a Member State but shall not be construed as
involving a requirement that movable property be deposited or thet
immovable property be subjected to restrictive measures such as the
registration of mortgages. Assets ropresented by claims against debiors
sh#ll be regarded as situated in the Member State where they are to be

liquidated.

(d) "Capital at risk" means the amount payable on death less the mathematical

reserve defined in the main contract..
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Title IT ¢ Rules anplicable to undertakings vhose head offices are situated

within the Community

Section A ¢ Conditions of admission

Articie 6

Each Member State shall malre the taking-up of the activities referred to

in this Directive in its territory subject to official authorlzatron.

Such authorization shall be sought from the competent authority of the -

HMember State in guestion dby:

(a) Any undertaking which establishes its head office in the terriforj ;

of such state;

(b) Any undertaking whose head office is situated in another Member State
and which opens a branch or agency in the territory of the Member State

in question;

(c) Any undertaking which, having received the authorizationArequired uncer
(a) or (b) above, extends its business in the territory of such State

to other clasoes,

(a) Any undertaking which, hav1ng obtained in uccordance wwth Artlcle 7 (1)
an authorization for a part of the natlonaT territory, extends its

business beyond such part,

Member States shall not make an authorization subject to the lodging of a

deposit or the provision of security.

Article T

An authorization shall be valid for the entire national territory unless,
and in so far as the national legislation permits, the applicant seeks

peraoission to carry out his business only in a part of the national territory.

/s
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2. An avthorigzation shall bve given for a particular class of insurance,
It shall cover the entirc class, unless the applicant desires to cover

only part of the risks pertaining to such class.

3. It shall be open to each Member State to authorizeé twd or more of the
classes listed in the Annex, where the naticnal law permits such classes

to be cdealt in simultaneously.

1. Each Mcember State shall require that any undertaking set up in its
territory for which an authorization is souzht shalls
(2) Adopt one of the following forms:
- in the case of thc Kingdom of Belgium:

"gociété anonyme/haamloze vennootschap", "scciété en commandite par
actions/vennootschap bij wijze van geldschieting op aandelen',
"association d'assurance mutuelle/onderlinge verzekeringsmaatschappij¥,

"socidté coopéra‘bive/cooperative vennootschap';
- in the case of Denmark:

nAlctieselskaber" (Goint stock companies), "gensidige selskaber!
(mutuals);

- in the case¢ of thc Federal Repﬁblic o< Germany:
"Atiengesellschaft", "Versicherungsverein aul Gegenseitigleit",
"§ffentlich-rechtliches Wettbewerbs-Versicherungsunternehmen®;

~ in the case of the French Republic:

for classes I, II, III, V and VI of the Annex, "société anonyme",
"société & forme mutuelle & cotisations fixes", and for class IV

,y 2 A

of the Annex, "société & forme tontiniére";
- in the case of Ireland:

v"incorﬁorated cdmpanies limited-by shares or by guardntee or

unlimited";

/e
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- in the case of the Italian Republic:

"societd per azioni", "societd cooperativa", "mutua di assicurazione";
and public-law instituiions within the meaning of Article 1883 of
the Civil Code;

- in the case of the Grand Duchy of Luxembourg:

"socidté anonyms", "société en commandite par actions", "association

d'assurances mutuelles", "société coopérative™;
-~ in the casc of the Kingdom of the Netherlands:

"naamloze vemnootschap", '"onderlinge waarborgmaatschappij",

"coBperatieve vereniging';
- in the case of the United Kingdom:

"incorporated companies linited by shares or by guarantee or
unlimited", '"societies registered under the Industrial and Provident
Societies Acts", "societies registered under the Friendly Societies

Act", Lloyd's underwriters.

)

Furthermore, Member Statés may set up, where appropriate, undertakings
in any form available under public law provided that such institutions
have as their object insurance operations in conditions equivalent to

those undertakings under private law;

(b) Limit its business activities to the activities referred to in this
Directive and operations directly arising therefrom to the exclusion

of all other commercial business;

{c) Submit a scheme of operations in accordance with the provisions of

Article 9;

(d) Possess the minimum gusrantee fund provided for in Article 20 (2).

An unﬂertaking seeking an authorization %o exrtend its business to other
classes or, in the case referred to in Article 6(2)(d), to another part
of the territory, shall be reqﬁired to submit a scheme of operations in
accordance with the provisions of Article 9 as régards sudh other classes

or other part of the territory.

/e
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It shall, furthermore, be required'to show'prodf thdt it possesses the
solvency margin provided for in Article 19 and the minimum guarantee
fund referred to in Article 20(2)(a).

These coordinating measures do not prevent Member States Ifrom applying
provisions requiring directors and managers to have technical quali-
fications or from requiring the approval of the Memorandum or articles
of association, general and special policy conditions, technical hases
for calculating in particular premiums end mathcmatical reserves and

any other documents necessary for the nornal exercise of supervision.

The abovementioned provisions may not require that any application for an
authorization shall be dealt with in the light of the econonlc requirements

of the morket,

g;ijcle_g

The scheme of operations referred to in Art;cle 8 (1) (c) shall contain

the follouwing partlculars or prooi concerning:

( ) The nature of tqe risks which +he under*ak*ng proposes tc cover; the

general and cpec1a1 policy conditions which it proposes to use;

(v) The technical bases that the undertaking proposes to employ for each
type of transaction, 1ncluu1ng the data needed to calculate premluns

and nathema+1oal reserves,
{c) The guiding principles as tc¢ reinsurance:
(d) The items constituting the mirimum guarantece fund;

(e) Ectimates relating to the expenses of installing the administrative
services and the organization for securing business;. the financial

resources intended to cover them;

(f) Torecast annual balance-sheets up to the point ‘where the reésults of
R . = LIV

"each year S operatlons cease to show a QexlClt

‘

and, furthermore, for the first four.financial_years:, BN e e
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(¢) The estimated annual debit and credit items in the profit and loss

account, net of transfors .and retrocessions for rcinsurance but
including acceptances for rcinsurance anc allowing for amnual

variations in the intangible asset itens;

(h) the estimated funds to cover commitments and the solvency margin.

Article 10

1, Each Member State shall require that an undertaking having its head office

in the territory of another Member State and seeking an authorization to

open an agency or branch shall:

(2) Submit its memorandum and articles of association and a list of its

" (v)

(c)
(a)

directors and menagers:

Produce a certificate issued by the competent authorities of the head
office country, attesting the clacses of insurance which the under-
taking is entitled to carry on and that itvpossesses the mininum
guarantee fund or, ii higher, the minimuwa solvency margin calculated
in accordance with Article 19, and stating the nature of the risks
which it actually covers and the financial resources referred to in
Article 11{(1)(=); - '

Submit a scheme of operations in acccrdaiace with Article 11;

Designate an authorized agent havinglis permanent residence and abode
in the host country, and rpossessing sufiicient powers to bind the
undertaking in relation to third partics and to represent it ins
relations with the authorities and courts of the hostléountry; if
the agent has a legal pérsonality, it must have its head cffice in
the host country and it must in its turn designate an individual to
represent it who compliecs with the above conditions, The designated
agent shall not be refused by the Member State except on grounds
relating to repute or technical qualifications such as apply to
directors of undertakings whose heald olfices are situated in t;é

territory of the State in quesﬁion.

/e
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With regard to Lloyd's, in the event of any litigation in the host
country resulting from underwritten commitments, assured persons

must not be more wnfavourably treated than if the litigation had
been brought against businesses of a more conventional +type. The
authorized agent must, therefore, possess sufficient powers to enable
proceedings to be instituted against him and must in that capacity

be able to bind the Lloyd's underwriters concerned.

Each Member State shall require that for the purpose of extending the
business of the agency or branch, either to other classes or to cher'
parts of the national territory in the case provided for in Article 6
(2)(d), the applicant for the authorization shall submit a scheme of
operations in accordance with Article 11 and comply with the conditions

contained in (1) (v) abvove,

These coordinating measures do not prevent Member States from enforcing
provisions requiring, for all insurance undertakings, approval of the
general and special policy conditiqns, technical bases for calculating
preniums and mathematical reserves in parficular, and by othér docunents

necessary for the normal exercise of supervision.

The abovementioned provisions may not require that any application for an
authorization shall be examined in the light of the economic requirements
of the market.

. Article 11

The scheme of operations of the agency or branch referred to in Article 10(1) {c

and in 10(2) shall contain the following particulars or proofs concernings:

'(a) The nature of the commitments,ﬁhich'the undertéking proposes to

~undertake in the host cowntry; the general and special policy conditions

" which it proposes to uvse;

(b) The technical bases which the undertalking proposes to employ for each
type of trensaction including the data needed to calculate premiums

and mathematical reserves:

' | A
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(c) The guiding principles as té reinsurance;

() The state of th° solvency margln o, the Lndertaflng, referred
to in ArtlcTes 18 to 20;

(e) Estimates relating to tine expenses of installing the administrative
services and the organization for securing business and the

financial rescnrces intended to cover them;

(£) The amnual forecast balance sheet until the results of each

years! operatlons cease to show a deficit;

(g) and, furthermore, for the first four financial } ears, the estimated
annual debit and coredit items in the proift and loss acoount, net
of transfers and retrocessicns for reinsurance but includingA
acceptances for reinsurance and'allowing for'annual'variations

in the intangible asset itens.

The scheme of operations shall be accohoanied by the balance sheet and

sprofit gnd loss accoint of the undertaking ’or each of the past three
financial yeurs. If however,hﬁt has not yet been in business for thrae
inancial years it shall be required to furnish them only for the flnan01él

years completed,

With rerard to'Lloyd's, thé publication of the balance sheet and the

profit and loss account shall be replaced by the comnulsory jop esentaulon

‘of annual tradlng accourts covoring the insvrance operatlons, and

-accompanied by an-aff1dav1t‘cert¢1j1ng that auditors' cert:ificates have

been supplied in respect of each insurer ancd showing that the rospongibi-
lities incurred as a result of these operations are wholly covered by the

aosets. These documents must allow authOV1t1es +o form a v1ew of the state

The scheme of operations, togethef with the observations of thé:authorities
competent to issus authorizations, shall be forwarded to the competent
authorities of the head office country. The latter authorities shall
cormunicate their Opinion to the former within three months from the receipt
of the documents; if their Opinion hes not been communicated upon the

expiry of this time, it shall be deamed to be favourable.

/e
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Article 12

An undertaking which sets up in a Member State may not carry on simul-

taneously the activities referred to in the Ammex to the first directive

_on the coordlnatlon of 1ndemn1tj insurance and the activities listed in

the Annex to thlo Dmrec+1ve. ' R T

Any undertaking which, at the time of the entry into force of this

Directive, is handling both life assurance and indemnity insurance nust,

- where these activities are being carried out within the Community, provide

>separ°te management for each class of 1nsurgnce in acoordance W1th

' Artwcle 13.

3.

1.

Such an undertaking mey extend its activities, within the meaning of

“Article 10, while handling both classes of insurance, on condition that

it complies with Article 13,

| - Article 13- ,
PR

The separate management referred poﬂin Article 12(2) must be'orgéﬁiéed

- 80 thats . .

- the simultaneous handling of life assurance and indemnity insurance

.does not pregudlce the 1nterests of the llfe pollcyholders

"+~ profit on the life assurance side accrue to the bcneflt ofthe llfe

policyholders to the extent provided for in the memorandum and apticles
of association, the general-and special policy conditions and the scheme
of operationsQ |
Separate accounts shall be kept in réspecf4of.1ife assuranée and other
insurance bu51ness, and, partlcularly, separaie balance sheets and separate

profit and loss accounts so that the cover for the undertaklng s commltments

_to its life policyholders is: readily distinguishable,

/s
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W osr e N P PR . .- . P - .
Profits, commission for intermediaries and expenditure incurred by the
undertaking shall be brolzen down according to the class of business to
which they are attributable and items common to both classes of business
shall be entered in aocorﬂance with rules for apportionment to be approved

by the competent supervisory uthorltJ.

(a) The assets of the undertalking shall be divided into two portions, the
life portion and the indemmity portion, each comprising the assets
representing the respective technical reserves, solvency margin and

g%wmﬁeefmﬁ

(b) The ¢ asscts repi esentlng ‘the llfe portlon shall be entered dally in a
register which shall be subJect to suncrv131on by the competent
authorities. These asscts may be replaced by others of equal value.
Each transfer of assets f;om the life portion to the indemnity portion

must be approved a posterieri by the svpervisory authority.

(c) In the event of execution being levied at the su;t of one or more
' 1nd1v1dua.1 c“edltors to enforce claims arising out of lwfe assurance
business, the assets representing the life portion shall be upplled.
- exclusively in satisfaction of those crediters, and in the event of
a.windirg-up these acsets shall be applied in priority.to all other
claims in satisfaction of all crcditors whose claims arise out of life

assurance business.

Arulc e 14

Any deeision to'refuseAan autherization shall be'accompanied by'the
precise grounds for doing so and notified to the undertaking in Question.
Each Member State shall make provision for a right to apply to the courts

ghould there be any refusal,

Such provision shall also be made with regard to cases where‘thecompetent
authorities have not dealt with an applieation for an authorization upon the

expiry of a'period of six months from the date of its receipt.

/e
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Section B ¢ Conditions for ex-srcise of business

Articla 15

Mcmber States shall collaborate closely with one anothsr in supervising

the financial position of authorized undertakings.

Articls 16 '

. The supervisory authority of the Member State in whose territory the head
office of the undertakihg is situated must verify the state of solvency of
the undertaking with respect to its entire busingss. The supervisory
authorities of the other Member Stafes shall provide.the former with all the

information necessary to énable such verification to be effected.
Article 17

1. uach Member State in whose terrltory bualness is carrled on shall require
the undertaklng to establlsh sufficent technical reserves, including

mathemaxlcal reserves.

The amourit of such reserves shall be determined according to the rules
fixed by the State, or, in the absenco of such rules, 2ccording to the

estoblished practices in such State.

2. Technical rc¢serves, including mathematical roserves, shall be required
to be covered by equivalent and matching assets localised in each country
where business is carried on. Member Statés may, however, permit
relaxations in the rules as to matchihg assets 2nd the loralization of

asscets.

Having regard to ifs special position, th° Grend Duchy of Luxemburg may,
pending coordination of 1eg1s1at10n on the w1nd1ng~up of undertzking
retain tne oystem of guxruntens for technloal reserves including mathe—
matical reserves existing at thn twme of entry into for&e of this

Directive.

erfens
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The regulations of the country where the business is carried on shall
deternine the nature of such sssets and, where appropriate, the extent to
which they may be used for the nurpose of cdvering the technical reserves,
including mathematical reserves, and shell also determine the rules for

valuing such assets.

If a Member State allows any technical reserves, including mathematical
reserves, to be covered by claims against reinsurers, it shall fix the
percentage so allowed. In such case, it may not require the assets rep-
resenting such claims to be localized in its terrdtory, notwithstanding

the provisions of paragraph 2.

The supervisory authority of the Member State in whose territory the head
office of an undertaking is situated shall verify that its balance sheet
shows ia respect of the technical reserves, including mathematical reserves,
assets equivalent to the underwriting liabilities assumed in all the

countries where it undertakes business.

Article 18

Kach liember State shall require every undertaking whose head offiCe is

situated in its terratory to establish an adequate solvency margin in respect

of its entire business.

2.

The solvency margin shall correspond :

to the assets of the undertaking, frce of all foreseeable liabilities, less

any intangible items. In particular tne following shall be considered :

= the paid up share capital or, in the case of a mutual concern,'the
effective initial fund, o

~ one haifuof the share capital or the initial fund which is not.yet paid
up, once the paid up part recaches 25% of this capital or fund,

- rescr#es, statutory reserveslana free reserves, not corresponding to
underwriting liabilities,

- any carry-forward of profits;

to profit reserves appzaring in the balance sheét insofar as these reserves

may be used to cover any losses which may arise;

ceifenn
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3..upon application, with appropriate supporting evidence by the wdertaking:

a) where the mathématical reserves are célculated on the bésis of margins
which, a2llowing for future prospects, are higher than those considered
necessary, to ah amount equal to the ai;ference batween the mathematical
rescrves calculated on the higher bzsis and on the bagis of margins
considercd to be necessary ;- thoe latter shall be uniformly fixed by
the supervisory authority for all undertakings carrying on business in
its territory ; it shall communicate them to the supervisory authorities
of other Member States ;

* b) to an amount equal to 50% of the currént value of future profits of the
. undertaking ; the current value of future profits i&s ¢btained by multi-
plying the estimcted arinual profit by a factor which represents the
average residual duration of the contracts and takes account of their
- importance j; the estimated annual profit is the average of the profits

for the last five years ;

c) where Zillmerizing is not.practised or whore Zillmerizing fails to
reach the cost of writing policies included in the premium, to the
difference between the mathematical reserve where Zillmerising is

" cither not practlsed or only partially practised and a mathematical
'reoerve Llllmerlzed at a rote equal to the cost of writing policies
included in the premiium ; however, this difference may not exceed
3.5% whaere Zillmerization is not praétised, or 3.5/ less the rate of
Zillmerization used, where there is partial Zillmerization, of capital

2ot risk and it shall be reduced, should the occasion arise, by the
amount of the'undeprecidted costs of writing policies appearing in the

balance sheet ;

d) to any hidden appre01qt10n resultlng from under-valus tlon ‘of asset
items and over-valuation of 1iability items other than mathematical

reserves insofar as such appreciation is not exceptional in character.

ceifeen
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Subject to the nrovisions of Article 20 ‘the molvency margin shall be deter—

mined as shown below according to the class of insursnce practisad.

a) For insurance in Class I of:thé’Annex'tdlfhis Directive, other than that
roferred to in subparagraphs b) and c) below, it shall be equal to the

sum of the following two results :

- first result

- % of the matlicmetical rescives ralating to direct business anc

reinsurance acceptances

- second result :

the figuré rcpreéenting 3% of the capital at risk for which the under-
taiking is resnonsible multiplied by the ratio existing in rospect of
the last financial yesr between the amount of capital at risk for which

' the undertaking remains responsible after transfers and retroccssions for
reinsurance and the amount of capital at risk without deducting reinsurance;

this ratio may in no case be less thon 50%.

b) For assurance on desth, which is temporary or for a period not exceeding
five yerrs, referred to in Class I of the Annexc to this Iirective and
for sunplementary insurance referred to in Class IIT, it shall be equal

to the result of the following calculation :

- the premiums or contributions {inclusive of charges ancillary to premiums
or contributions) due in respect of 21l dircct business in the last fin-

ancial year for all financial years, shall be aggregated,

.= to this aggregate there shzll be asdded the =amount of premiums accepted

for all resinsurcnce in the last finanecial yeer,

- from this sum there shall then be deducted the total amount of premiums
or contributions cancelled in the last finencial year, as well as the
total amount of taxes and levies pertaining to the premiums or contri-

butions entering into the aggregate.

A



The amount 50 obtained shalllbe divided into two portions, the first
portion extending up to 10 million wnits of account, the second comprising
the excess ; 18% and 16% of these portlons respectlvely shall be calculated
and adued together. :

The sum so calculated shall be multlplled by the ratlo existing in reSpect
of the lqst financial year batween the amount of clalms rcmaining o be
borne by the undertaking after deduculon of transfers and retrocessions
for reinsurance and the gross anount of claims ;'this ratio may in no case
be less than 50%.

c) For permanent health insurance not subject to cancellation existing in the
United Kingdom and Ireland, referred to in Class I of the Amnex to this
Directive, and for capital redemption operations in Class V, it shall be
equal to 4% of the mathematical reserves relating to thié typ2 of irsurance

or operation.

.d) For insurance comnected with investment funds referred to in Class II,
tontines referred to in Class‘IV~and group pension funds referred to in
‘Class VI, it shall be equal to 1% of the capit2l managed.

épticle 20

1. One third of the solvency margin shall constitute the guarantee fund. . It shall
consist, to the extent of at least 50%,. of iteus listed in Article 18 (1) and

(2).

2. a) The guarantes fund.may not, however, b2 less than 600,000 units of account
in the casc where all or some of the risks are included in one of the

classes listed in the Annex.

b) The minimum guaranteec fund referred to in a) should consist of the items

listed in Article 18 (1) and (2).

A
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Article 21

Member States shall not prescribe any rules as to the choice of the asscts
in excsss of those represcnting the technical reserves referred to in

Article 17.

Subject to the provisions of Article 17 (2),'Artiole 24 (1) and (3) end
Article 25 (1) last subparagraph, Memb:r States shall not restrain the
free disposal of the assets, whether movable or immovable property, forming

part of the asscts of authorized busincsses.

The Federal Republic of Germany and the Kingdom shall make all necessary
provisions to prevent the existence of "Treuh*ndor” in the former country
and "Tillismand® in the latter from restricting the elfect of the afore-

mentioned subparagraph.

Tnese provisions shall not preclude any measures which Member States,

whilc observing the rules prevailing in the country wherc the business is
carried on, as required under Article 17 (2), and while safegrarding the

interests of the insured, are cntitled to take as ownors or members cr

‘associatesa of the undertokings in - question.

Artincle 22

Mambor States shall gradually reduce the scope of the obligation imposed
on undertakings to effect partial reinsurancs, in respect c¢f business
covered by Article 1, with oné or more of the agencies dc¢signated by
national rules, so as to bring-about the complete disappearance of such

obligation at the end of the tramsitional period referrad to in Article 33.

ceifen
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2. The ratio currently in force shall be reduced by 25% forthwith.

3. lloreover, where, for the purposas of determining the proportion of business
to be compulsorily reinsurcd, account is taken of the period of time for
which the agency or branch has been established in the host country,
account shall also bs tzken of ths financial years during which the under-
taking has Dbeen carrying on the classes of insurance referred to in Article 1
in the Member State in which’the head office is situated. The supervisory
authority in thet Sfate sholl then issue a certificate, of the same king
as that referred to in Article 10 (1) b), in respect of the entire period
during which the undertaking has carried on the clésses of insurance

concerned.

©article 23

1. Bach Member State shall require every undertsking whose head office is
situated in its territory to produce an annual account, covering all types.

of operation, of its financial situation and solvency.

2, lember States shall require undertakings 6§erating in their territory to
render periodiéally the returns, togethér with statistical documents, which
are necessary for the purposes of sﬁpervision. ‘Thé competent supérvisory
authorities shall furnish each other with the documents and information

necessary for exercising supervision.-

Article 24~

1. If an undertaking does not comply with the provisions of Article 17, the
supervisory authority of the country where it carries on its business may
prohibit the frce disposal of assets in that country after having informed
the supervisory authorities of the country where the head office is situated

’of its intention.

A
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2. For the purposcs of restoring the finzncial situatién of zn uncert JLing
whose solvency nargin 4as fallen below the minimum' required under Article 19,
the supervisory authority of the head-office countrv‘shall réquire a plan
for the restoration of a sound flnunclal position to be ‘submitted foxr its

approval.

3. If the sclvency margin falls below the guarsntee fund as defingd in
Article 20, the supervisory suthority of the head-oifice couniry shall

recquire the undertaking to subuit a short—term f1nancg scheme Ior 113

arproval.

I% may clso restrict or prohibit the free disposal of the assets of the
undartaking., It shall inform the authorities o¢f other Hombeo Sicdes in
wucsc territories the undertaking is authorizsd F eay mearureos wad the

lavter shall, at the request of the formor, tzke the seme msasuvres.

4. The competent super-riscory autaorities may furthar take all drasires
nzcessary to safeguaxd the interassts of the insured in the cases provided
for in (1) and (3).

5. The supervisory autorities of other Member Statces in whosce territory the
undertaxing in gucgiion has also been authorized shall colleavnrute for the

purposc of implemeniing the provisions referred to in {1) to (4).

.

FRE R I
Aticle 25

1. Fach Member State shall malze it possible for an unilertaking
to assign all or part of its por*fo1io of policics if the aSSivneeé possess

the necessary solven0j mnrg"n, due accouzt being taken of the ass"onmﬁnt.

The supervisory authorities concerncd shell. consult esch other before

a

approving such assigrment.
2. Once approved by the comnetent national autbority, such sssignmont may

automatically be relied upon against the subscriters conceraed.

i)
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Hhere an underfaking is éimﬁlfancoﬁsly'ﬁéndlihé life aé;ﬁrance and
indemnity insurance, gach—Mgmbcr St;t shall ensure that, in thc event
of an assignment of all or part of its portfollo, such a351gnment does
not prejudice the interests of the life policy-holders znd that in
particular the assets and liabilities be transferrcd separately for each

of the classes of insurance concerncd.

Scetion C @ Withdrawal of éuthorizztion

1.

Article 26

The authorization granted by the compcotent .authority of the Membsr State
in whose territory the head office is situated may bz withdrawn by such

authority if the undertaking :

a) no longer fulfils the conditions of admission i

b) 28 been unsbley within the time allowed, to tal-e the measures contained

in the restoration plzn or financas scheme referred to in Article 24 ;

c) fails seriously in its obligations under the national regulations.

In the event of the withdrawal of the aufhorization, the supervisofy
authority of the head-office country shall notify such withdrawal to
the suvervisory authorities of other Member States which have issued an
authorization to the undertaking ; they shall, thereupon, also withdraw
their authorizations. The supervisory authority of fhe head~office
country shall, in conjunction with such other aathorltles, take all
necassary meez urﬁs to safeguard the intorests of the insured and, in
particular, sheall restrict the free disnosal of the assets of the under-
ta2king if such restriction has not been already imposed in accordance

with the provisions of Article 24 (1) and (3), subpara graoh 2.
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‘An authorization granted to an agency or branch of an unlcrizking whose

head office is situvated in another Member State may be withdrawa if the

agency or bhranch :
a) no.longer fulfils the conditions for admission ;

b) fails seriously in its obligations under the rcgulations of the country
where it carries on its business, with respect i particular to the

establishment of tecimical rcsérves as defined in Article 17.

Before withdrewing the authorization the supervisory authorities of the
contry vhers business is carricd on shell consult the supervisory
outhority of the country where ths head office is situated. I they

decm it necessary to suspend the business of such agency or branch before

._consgltation is concluded, they shall immedistely advise the supervisory

~

authority of the country where the head oifice is situated.

Any decision to withdraw on suthorization or suspend busiress shall be

‘supported by precise ressons ond notificd to the undertaking in question.

Bach ember State shall"makeiprovision for a right to apply to the courts

against such & décision.
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Title ITI : Rulcs applicable to agencies or branches established within the

Community and belonging to undertakings whose head offices are
outside the Community

Artickgggl

1. Each Member State shgll make access to tle businesses referred to in

Article 1 by any uwndertaking whose head office is outside the Comaunity

subject to an official authorization.

2. A Member State may grant an authorization if the undertaking fulfils =t

leest the following conditions :

a)
b)

c).

e)

f)

g)

It is entitled to undertake insurance business under its nationzl law;

It establishe® an agency or branch in the territory of such Member

State;

It undertakes to establish at the place of management‘of the agency
or branch accounts gpecific to the buéineSc'which it underfakes therc,

and to keep thcre all the rocords relating to the business transacted;

It designates an authorized agent, to be approved by the competent

authorities; N

Y

It possesses in the country where it carries on its business assets of
an amount equal to at least one half of the minimum smount prescribed
in Article 20 (2), in respect of the guarantee fund, and deposits

one~fourth of the minimum amount, as security;

It undertakes to keep a margin of solvency in accordance with the

- requiremants referred to in Article 25;

It submits a schome of operations in accordance with the provisions
of Article 11 (1) and (2).

cai]ons
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CArticle 28

Member States shall require undertakings to establish adegu.te ftecinicel
reserves to cover the underwriting liabilities assuuwed in their terri-

tories. Member States shall sce that the agency, or branch covers such
technical reserves, including mathemstical reserves, by neans of assets
which are cquivalent to such rescrves 2nd are, to the extent fixed by the

State ip‘question, matching assets.

The law of the Member States shall be applicable to the calculation of
technical reserves, the determination of categories of investments, and

the veluation ol assets.

The ilember 3tate in qusstion shall require that the assets representing

the technical reserves shall be localized in its territory.

Article 29

1. Each Moambor State shall require for agenciess or br-nches sstablished
in its territory a solvehcy margin consisting of'assets free of all’
foreseeable liabilities, less any intongible items. The solvency
margin snall be calculated in accordance with the provisions of
Artiple 19. However; for the.purpoéé of calculating this margin,
acéoﬁnt shail be talten only ol the premiﬁms or contributions, mathe=
matical rescerves cnd capital at risk pertaining to the business

effoctod by the agency or braich concerned.

2. One-third of the solvency margin shall constitute the éuarcntee fund.
The guarantce fund may notjbe less thon one‘haif of thes mininum
requirced uvnder Articles 20 (2) a). "The initial deposit lodged in
accordance with Article 27 (2)”e) shall be countedﬁtowardé such

guarantce fund.
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The assets representing the solvency margin must be kept within the

country whore the business is carried on up to the amount of the

guarantee fund, and the excess, within the Conmunity.

Article 30.

Any underteking which, having obtained an authorizzbion from one

ilember 3tate, obtains an authorization from one or more other Member

States to establish other agencies or branches thercin may apply for

one or more of the following advantages @

a) That tho solvency margin referred to in Articlo 29 be calculated

in relation to the entire business which it undertakes within the

Community; in such case, sccount shall he taken of the premiums

or coutributions, mathematical reserves and capital at risk

relating to the business effected by all the agencies or branches

established within the Community;

[

b) That it be dispensed from lodging the deposit rejquired under

Article 27 (2) e), in such States also; -

c) Thet the assets representing the guarantee fund be kent in eny

one of the Member States in which it carries out business.

ohould at least two'qf the Membér States in cuestion approve the

application in whole or in part, tﬂe competent authority of the

Member State in whose territory the oldest establishment of the

applicant is situated shall verify the state of solvency of the
underteking with resoect to.the entire business carried on by it
within the Momber States which approve the application. However,

at the request of the undertaking and with the unanimous.approval

ceifen



of the Member States concerned, such verification may be carried out by
tizc conpetent authority of another Member State. The authority carrying
out the verification shall obtain from the other Member States ths
necessary informasion regaraing the agencies or branches established in

thcir territories.

The advantages conforred by this Article may be withdrawn upon the

initiative of one or more of the lembher States concerned.

Article 31

Agencies«and branchss of undertakings referred to in this Title which are
establiched in the tcrritory of a Member Stote after the entry into force
of this Directive in that Hember State, shzll limit their business either
to life assurance or to indehnity insurance. |

\

However, agencies and branches waich, at the time of entry into force of
this Directive, are handling both classes of business simultancously, may

continue to do so but must ~omply with Article 13.

The provisions of Articles 23 and 24 shall also apply in relation to

agencies and branches of undertakings to which this Title applies.

As regards the ap»lication of Article 24, the supervisory authority of
tilc oldest establishnment or the one that carries out in its place the
verification of the overall solvency of branches or agencies shall be
assimilated to the authority of the territory in which the head office

of a Community undertaking is situated.

A
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3. In the case of & withdraual of authorization by the authority rofsrrad to

in Article 30 (2), this outhority shall notify the authorities of the other

Momber States where the undertaking ooerates 1nd the lwttbr yunyrv1»or/
authorities sholl take the eporovriatez meesurcs I; the r eason for th:
withdrawal of the authorization is the inadequacy of the overall state
of solvency as fixed by the Member Staotes which agreed to the request
referred to(in Arﬁicle 30, the Mcember States which gave their approvel

shall also withdraw their authorizations,

Article 32

" The Community may, by means of agreemcnts concluded pursuant to the Traaty
with one or more third countries, agree to the application of provisiong

different %o those provided for in this Title, for the purpose of cnsuring,

under conditions of reciprocity, adequate protectlon for insured persons in

the llember States.

Title IV ¢ E;ansitiénal and other provisions

[rt‘cle 23

1. lMember States shall allow undertakings referrcd fo in Title II which at
the entry into force of the implementing measures to this Directive
. provide insvrance in their territories in one or more of the classes
- referred to in Article 1 a period of five years, commencing with the
date of notification of this Directive, in order to coaply W1th the

requirements of Articles 18 to 20.

2. Furthermoré, Member States may :

a) allow any undertckings referred to in (1), which upon thz expiry of

the five-year period have not fully established the margin of solvency,

a further neriod not exceeding two years in which to do so provided
that such undertakings have, in accordance with Article 24, submittcd
for the approval of the supervisory authority the measures which {they

propose to take for such purposec;

/
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b) exemzt undertakings raferred to in (1) wioSe srmual mromium or cont=
© ribution income upou the expiry of the peribd of five years falls short
of six times the amount of the minimum guarantee fund roquired under
Article 20 (2) a), from the requirement to establish such minimum
guzrantee fund before the end of the financial ycar in respect of
"which the premium or contribution income is as much as six times such

-minimun guarcntes fund.

The maximum period thus granted to these undertakings to establish
a minimu gnarantee fund shall in no casc exceed ten years from the

date of notificestion of this Dircctive.

2, Undertalzings dasiring to extend their ovcrations within the meaning of

Article 8 (2) or Article 10 (2) mey not do so unless they comply

immeciatdly with the rules of this Directive.

A conpany hav?ng a structurs different from any of those listed in
Article 8 may continue,'for a period of thres years from the notification
of this Directive, to carry on its present business in the legai form

in which it is constituted at the time of such notification. Undertakings

s2t vp in the United Kingdom 'by Royal Charter' or 'by private Act! or

by special public Act' may continue to carry on their business in their

present form for an unlimited period.

Undertakings in Bolgium which, in accordance with their objects, carry

on the buziness of 1life ‘assurance, intervention mortgage loans or savings

operations in accordence with Fo.4 of Article 15 of the provisiouns

relating to the supervision of private savings banks, coordinated by

tiie 'arrdté royal! of 23 June 1967, may continue to undertaks such
business, excluding savings operstions which must cease no later than

three yéars from thz date of notification of this Directive.

veefens



"The Member States in question shall: dr aw up a li.t-of such undertakings

and communicate it to the other Meamber States and the.Coumission.

5. The insurance under+akinvs referrcd to in Artﬂcle 12 (2) shall have five
years from the date of notlflcatlon of this Directive in whlch to comply
with Artlcle 13.

6. At the request of wndertakings which fulfil the obligations contained in
Articles 17 to 20, Mgmbbr States shall aholish rewtrlctlve Leasures such

as mortgages, deposits or ecurltlcs ebtabllshed under th° current rulcs.

Article 34

Member States shall allow agencies or branches referred to in Title II which,
at the entry into force of the implementing measures to thls Dirsective, are
undertaking one or more classes reier;ed to in Article 1 and do not extend
their business within the meaning of Article 10 (2) a meximim neriod of five
years, from the date of notlflcatlon of thls Dix ectlve, in order to comle
with the condltiono of Art 1cle 20,

Afticle 35 o

During a period which terminates at the time of the entry into force of an

agreement concluded w1th o third countrJ pursuant to Artlcle 22 gna at the

.- latest. upon the ex 01rJ of a pcrlod of four yecars a¢tcr tha not1r10a+1on of

this Directive, each Member State may rbtaln 1n favour of undertaulnvs of
that country establlshnd 1n 1t° terrltory th ruleu appILed to them on

1 January 1973 1n rGSpeot of na tcnlng assets and the loc~11zaiL0ﬁ of tech-
‘nical reserves, provmded that notlflcutlon is glV“n to the otner Menber
States and the Commlsswon and.that the 11m1ts of relaxations granted

. pursuant to Article 17 (2) in favour of the undertakings of Hember States

established in its territory are not excecded.
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Title V &+ Binal nrovigions

Article 236

The Commission and the competent authorities of the Member States shall
collaborate closely for the purpose of facilitating the supcrvision of
direct insurance within the Community and of examining any difficulties

which may arice in the epplication of this Dircctive.

Article 37

1. The Comuission shall subinit to the Council, within six years from the
dete of notification of this Directive, a report on the effects of the
financial requirements imposed by this Directive on the situation on the

insurance markats of the Hember States.

2. The Commission shall, as and when necessary, submit interid reports to
the Council before the end of the transitional poriod provided for in
Article 33 (1).

Article 38

Kember States shall cmend thelr national provisions to comply -with this
Directive within 1€ months of its notification and shall forthwith inform

the Commission thereof.

Tho provisions thvs cmended shell, subject to Lrticles 33 to 35, be applied

within 30 montins from the date of notification.
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Article 39

e iy

Upon notification of thi. Directive, Member States shall ensure that the
texts of the main provisions of & legislative, regulatory or administrative
nature which they adopt in the figld covered by this Directive are communi-—

cated to the Commission.

Article 40

The Annex shall form an integral part of this Directive.

Article 41

This Directive is addressed to the Member States.

Done at Brussels,

For the Council
The President
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