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INTRODUCTION

On 19 December 1978, the Council of the European Communities
adopted a Directive on ths progressive implementation of the principle of
equal treatment for men and women in matters of social security. This
Pirective was notified to the Member States on 22 December 1978.

Under Article 8 of the Directive, the Member States are
required to bring into force the lLaws, regulations and administrative
provisions necessary to comply with the Directive within six years of its
notification. .

The aim of this Directive is to eliminate all discrimination,
whether direct or indirect, on grounds of sex in statutory schemes which
provide protection against the risks of sickness, invalidity, old age,
accidents at work, occupational diseases and unemployment.

In order to fulfil its obligations under the Treaty and, where
-appropriate, facilitate the implementation of this Directive, the Commission
has drawn up this report which illustrates the problems raised by the
requirement tc bring the Laws of the Member States into Line with the
Directive,

This report has been drawn up mainly on the basis of the replies
sent by the Governments of the Member States and by the members ofs the
Advisory Committee on Equal Opportunities for Women and Men set up to assist
the Commission of the European Communities by its Decision of 9 December
1982 (1) (cf. attached summary of these replies).

It should be noted that some Member States did not wait until
the end of the stipulated period to begin to amend their legislation.
Indeed, in some countries this process is fairly advanced. However, there is
also evidence of trends in the opposite direction, to a point which may be
described as a step backwards, in some countries, as regards the principle
of equal treatment (in Belgium and the Netherlands for example).:

The Commission has monitored developments very closely. It has
to ensure that, during the transitional period, measures are taken with a
view to the progressive 1mplamentatioq of the Directive and that any measure
which is Llikely to jeopardize the principle of equal treatment is avoided.

This report forms part of this task.
The first part of the report is devoted to probtems connected
with the application of the directive. The second part deals with a number of

questions of interpretation, particularly as regards indirect discrimination
and the problems posed by the substantive scope of the Directive.

(1) cf. 04 No 20, 28.1.1982, p. 35.
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I PROBLEMS CONNECTED WITH THE
APPLICATION OF THE DIRECTIVE

A - Heed to observe time tLimits

In Community Law, the Directive is a binding legal instrument; it Lays
down one or more specific. objectives that the Member States must achieve within a
certain period. Unlike the Regylation, which is obligatory in all its elements and
directly applicable in the Member States and “from its date of application forms
part of theip national Law, the Directive Leaves Member States to choose the form
and the means most appropriate to their own system to adapt their legal instruments
to the requirements created by the Directive within a specified period.

The need to observe the time Limit (22 December 1984) means-
that the necessary measures must be decided on in good time, where such
measures have still. to be taken. The Commission would be entitled to initiate
infringement proceedings against any Member S$tate which had not complied
with the Pirective by that date. '

B - Progress achieved or in hand - Need for governments to carry out a
systematic examination of all their statutory schemes

The progress achieved with regard to the progressive implemen-
tation of Directive 79/7/EEC is considerable particularly in certain countries,
as can be seen from the annex (1), The United Kingdom, for example, has
adopted a comprehensive set of measures to this end. In other countries,
the necessary measures have still to be taken, possibly in additiom to specific
decisions taken since the adoption of the Directive. Finally, in other
countries, the application of the Directive does not seem to be presenting
any major problems (Federal Republic of Germany, Denmark, France, Italy)..
Whatever the extent of such progress, it is laid down in the text of the
Directive itself (Articles S and 8) that Member States must take the measures
hecessary to ensure that any laws, regulations and administrative.provisions
contrary to the principle of equal treatment in matters of social security
are azbolished, :

*

It is therefore necessary for the Member States to carry out a
systematic examination of all their statutory schemes applying to the various
categories of persons (employees, self employed, civil servants, etc .)
which might be covered by the Directive. The examination must cover atl
aspects of the legislation : scope of schemes, conditions of access, obligation
to pay contributions, calculation of contributions, calculation of benefits,
conditions governing the duration and retention of entitlement to benefits.
Special attention must be paid to so-called social assistance benefits.

These are covered by the Directive in so far as they are intended to supplement
or replace social security schemes.

',.

(1) ¢f. Annex containing the replies of the governments and the comments of
the Advisory Committee on Equal Opportunities.
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€ =~ Need to take account in this examination of the apinion of the Advisory
Committee on Equal Opportunities for Women and Men

The Commission submitted the problems connected with the
application of the Directive to the Advisory (ommittee on Equal Opportunities
for Women and Men for its opimion (7). It endorses the following suggestions
put forward by the Committee on specific points to ensure that the Directive -
is applied in an effective and coordinated way.

1. As regards cash benefits

- where national figures or remunerations are applied for periods treated
as periods of insurance, such figures or remunerations should be the
same for both sexes;

- where legislation provides for benefits calculated on the basis of a
"household" rate for a couple both of whom are insured, the right to
such benefits must be granted to either spouse; in the case of old age
pensions, they should not be granted on the basis of the age of one
spouse only.

2. The "social assistance benefits" are covered by the Directive where they
replace or supplement insurance or social security benefits. The regulation
in question should be reexamined in order to eliminate any discrimination.

3. Where the right to health care is granted not only to the {nsured person
but also to his or her spouse, the conditions governing the exercise of
this right must be the same for either spouse. More stringent conditions
may not be applied to the husband of a female insured person than to the
wife of a male insured person either under national regulations or under
Community regulations on social security for migrant workers. The
Commission also points out that the Advisory Committee on Equal Opportunities
emphasized that a number of problems had still to be solved in some countries
{cf. annex). The attention of the governments in quastion is drawn to
this fact.

b = Need to indicate when use is made of the authorized exceptions and why

The birective, allows Member States to provide for certain
exceptions (Articie 7). Those Membher States wishing to make use of this right
must inform the Commission, specifying the provision of Article 7 to which
they are referring. It should be added that under Article 7(2) Member States
must periodically examine all matters excluded under Article 7(1) in order
to ascertain, in the Light of social developments, whether there is
justification for maintaining the exclusions concerned and inform the
Commission accordingly. The Commission, for its part, must ensure that no
abuses occur., The Court of Justice of the Europeéan Communities has consistently
ruled that (€2) “the prohibition of discrimination is merely an enunciation
of a general principle of equality which is one of the fundamental principles

oda

(1) This opinion is given in full in the annex.
(2) cf., for example, Joined Cases 117/76 and 16/¢7 : 1977 ECR 1753.
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of Community law. This principle requires that similar situations shall
not be treated differently untess differentiation is objectively justified".

Accordingly, the Member States must justify their recourse to
Article 7.

Furthermore, the exclusions must be interpreted in a restrictive
way. -

The Commission has had occasion to examine a case in which rules
against the aggregation of a pension and a salary applied at different
ages for men and women, whereas both received a pension at the same age 1),

The Commission feels that in such a case an exemption based on
Article 7(1) (a) is inadmissible since it concerns only the pensionable age
itself, The principle of equal treatment therefore has to be applied, which
means the absence of any discrimination particularly as regards the conditions
for granting benefits and hence the conditions governing the possible
‘aggregation of such benefits with an occupational income.

€ - Steps backwards not allowed

In the Commission's opinion, the adoption by the Council of this
Directive, the aim of which is the progressive implementation of the principle
of equal treatment in social security matters’, implies an acceptance by the
Member States of an obligation not to adopt at national tevel, during the
period granted to the Member States to incorporate the Directive into national
Law, any legistative measure which would give rise to new instances of discri-
mination or worsen those already existing at the time of the adoption of the
Directive. The Commission believes that Community Law obviously cannot
Lay down in a Directive an aim to be achieved at national. level within
a certain period of time and remain indifferent te national medsures
adopted during that peried which by constituting a step backwards as !
compared with the situation existing at the time of adoption of the Directive
would run counter to the aim to be achieved and be lLiable to jeopardize
the achievement of the objective or one of-the objectives of the
Directive. .

The Commission is therefore taking care to ensure that during this

transitional period no worsening of the situation occurs and will, if
necessary, initiate infringement procedures against governments which have

taken measures having such an effect.

. .,.

(1) Answer to Written Question No 192/83 by Mr Glinne fo the Commission,
0J No € 219, 16.8.1983, p. 9




Il PROBLEMS OF INTERPRETATION

A - Indirect discrimination

The problem

Article & of Directivé 79!?!EEC lays down that there shall he no
discrimination whatsoever on grounds of sex either directly or indirectly by
reference in particular to marital or family status. ‘

This text requires a number of points to be clarified : what is
indirect diserimination 7 To what extent does reference to marital or
family status constitute indirect discrimination ? What is meant by
marital or family status? What other factors may constitute indirect
discrimination 7?7 etc.

A specific instance of this problem has arisen with regard to the
Belgian regulations on unemployment insurance which apply the concept of
"head of household” {1). Following a2 measure taken in Belgium to reduce,
after two years, the amount of benefit for unemployed persons who are not
heads of household, a complaint was brought bgfore the Commission based en a =
presumption of indirect discrimination. This was claimed to arise from the
fact that the head of household = in this case an insured man or woman with
a dependent spouse or with children dependent on him or her alone = was, in
95 X of cases, a man.

A similar probtem has arisen in the Netherlands, where the govern=-
ment has decided to allocate minimum unemployment or invalidity benefits
to households with only one income. Here, too, it is found that, in most
cases, only a8 man can benefit in practice from this measure.

The problem arises in a more general way in all social security
schemes (United Kingdom and Ireland in particular) which provide for increases
for dependent spouses. Although these increases are available to both men and
women, they will in most cases be added to the bemefits granted to men.

The reason for this gituation is always the same : the percentages
of men and women in employment are different. Practically all men have an
occupation (except those who are sick or unemployed), whereas many women
still remain at home. Few women will therefore be able to claim that they

-’.

(1) ¢f. point 2¢a) bhelow.



have a dependent spouse. If therefore an increase in benefits is granted
for the dependent spouse, the beneficiary will in most cases be the man.

Guidelines

The Commission acknowledges that the problem is complex and
controversial. Without claiming to have covered the whole ground, it has
already had occasion to give its opinion on various points. It has also
initiated a study comparing the concept of indirect discrimination under
the national legal systems. Reference can alsoc be made to the decisions ’
of the Court of Justice and opinions of the Advisory Committee on Equal

Opportunities.

: Within these Limits, however, certain findings may be taken as
established and should be summarized here.

1. Notion of indirect discrimination

. In its answer te a Parliamentary Question (1), the Commission gave
- its position as follows on the notion of indirect discrimination in

Directives on equal treatment. 1In the case in question, mention was made
of indirect discrimination by reference to marital or family status.

- The notion of indirect discrimination by reference to marital or
family status has not been defined either at Community level or during the
preparation of Directives 76/207 of 9 February 1976 and 78/7 of 19 December 1978

- In the Commission's report to the Council (doc. COM(B0)832 final
of 9 February 1981) on the application of Directive 76/207/EEC, several
examples of what is considered to be indirect discrimination ig the Member

States are listed on pages 13 to 21.

= As far as the Commission is concerned this term should be inter-
preted as referring to hidden discrimination which might in practice affect
workers of one sex as a result of marital or family status being taken into
account in determining the rights covered by the two Directives.

oI

(1) Written Question No 2295/81 by Mrs Lizin to the Commission of the
European Communities.




The Commission's position amounts to a recognition that in
practice indirect discrimination has the same "effect" as direct
discrimination. The difference is that it is not based directly on sex.
It will therefore be necessary to establish that, since the effect is the
same, the objective must be the same. However, need the effect be
exactly the same ? Furthermore, is it sufficient to establish that the
objective is the same ? Iz it necessary to establish that discrimination
was intended ?

An initial answer to these guestions is provided by a judgement
of the Court of Justice of 31 March 1981 in Case No 96/80 lJenking v '
Kingsgate. In the case in question, the Court rules that a difference
in (hourly) pay between full-time workers and part-time workers does not
amount to discrimination prohibited by Article 119 of the Treaty unless
it is in reality merely an indirect way of reducing the pay of part-time
workers on the ground that that group of workers is composed exclusively
or predominantly of women.

In the grounds for its judgement, the Court points out, houever,
that a difference in pay of this type may be due to factors which are
objectively justified and are unconnected with any intended discrimination.
To judge whether or not discrimination exists, it will therefore be
necessary to examine whether such factors exist, "having regard to the
actual circumstances of the case, the atecedents and the motives of the
employer®.

It is therefore clear that, in this context and given the present
state of the matter, the fact that a measure affects persons of one sex
plays an important role, whether it affects them exclusively or simply
predominantly. This "statistical"™ fact may even be decisive if there are
no other factors constituting objective grounds for the measure. In this
case, the result obtained accounts for the intended cobjective.

»

At this stage in its deliberations, the Commission therefore feels
that indirect discrimination may be presumed where a measure which is
apparently neutral in fact predominantly affects workers of one sex, without
it being necessary to establish that discrimination was intended. On the
contrary, it is for the person applying the measure presumed to be
discriminatory to provide proof that it was objectively justified and did
not involve any intention to dixriminate.

.!l



8.

2. Referernce to marital or family status

It should be emphasized that the reference to marital status

{which may include cohabiting where such a situation gives rise to
equivalent lLegal effects) or family status is not in itself prohi-
bited by the Directives on equal treatment, This is cltear from the
existance of Article 4 of Directive 79/7/EEC, which concerns "increases

due

in respect of a spouse and for dependants'" where reference to

marital status in particular is explicit.

discrimination. It is in this context that the Commission has considered
whether a problem of indirect discrimination arises in connection with

What is prohibited is that such reference should give rise to

the notion of heau of household and increases for dependent spouses.
These questions will be dealtt with in turn.

a) The notion of head of household

The notion of head of household - or head of family = has

practically disappeared in civil law. 1t stitl appears, however, in

certain social security provisions. There are, furthermore, related concepts
such as the English "breadwinner" and the Dutch "kostwinner" - atl of which
imply that in reality, in households where there is a married couple, one
spouse s subordinate to (head of household) or financially dependent

on (breadwinner) the other (1),

The Commission feels in this connection (2) that it i¢ impossible

to find a neutral definition of head of household and that, consequently,
this notion is incompatible with the principle of equal treatment and the
abolition of discrimination.

not

The Commission feels that, in applying this principle, one should
regard one spouse as "“head of household", which implies some sort of

hierarchy between a married couple : the spouses must be placed on an
equal footing.

(7Y 1t should be noted that in Law, the capacity of breadwinner can be

(2)

1

ol

defined in a2 way which is not discriminatory, i.e. where it is attributed
to each spouse where they both contribute to the resources of the

household. oL

It has put forward this point of view to the

Belgian Government, whose unemployment insurance legislation maintains
this notion.
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This is one of the reasons why Directive 79/7/EEC does not include
the notion of head of househeld; it refers to spouses and dependants and
authorizes, under long~term benefit schemes only, derogations with regard
to the derived entitlements of a wife or dependent wife,

furthermore, the concept of "head of household”" is no Longer in
Line with either the realities of society or the provisions of civil law.

~ 1

b) Increases for dependent spouse

Article 4 of Directive 79/7/EEC lays down that there shall be no
discrimination as concerns - among other things - increases due in respect
of a spouse and for dependants. This provision has given rise to conflicting
interpretations as to whether, by making a distinction between spouse and
dependant, it prohibited increases for a dependent spouse.

In its original proposal, the Commission made an overall reference
to dependants, without making a distinction between spouses and other
persons. The present wording stems from a desire to cover not only the
dependent spouse, but also a non-dependent spouse where he or she is
entitled to an increase in benefits. The intention was certainly not to
prohibit increases for dependent spouses, but to allow both the husband
or the wife to claim such increases where their spouse was dependent.

In practice, however, the beneficiary of such increases will in
most cases be a man, for the reasons atready mentioned above, and such a
fact is likely to give rise to a presumption of indirect discrimination,
unless, as has been stated there are objectively justified grounds not
involving any intention to discriminate. Such grounds exist : they stem:
from a desire to allow for the larger expenditure incurred by 3 household
as compared with an individual in the absence of any other occupational
income. One should still examine the extent to which such concern is
justified. The Commission feels that such increases can be justified
only in the case of social benefits guaranteeing a minimum income.
Increases, on the other hand, to benefits which are proportional to
remuneration - remuneration which is not itself subject to increases in
respect of dependent spouses - are regarded by the Commission as indirectly
discriminatory within the terms of the Directive and should, in time, be
restricted or abolished.

-;a



3. Need to avoid the risk of indirect discrimination in social security
provisions

The Commission shares the following opinion of the Advisory
Committee on Equal Opportunities :

- steps should be taken to ensure that social security provisions
which apply to part-time work do not constitute indirect discrimination in
any way, in so far as they in fact relate predominantly to women;

- the conditions governing the grant of social benefits covered
by the Directive must be capable of being futfilled by workers of both
sexes, regardless of thefr marital status;

- jncreases which exist under some national Laws for dependent
spouses should be checked to ascertain whether they in fact have a
discriminatory effect, given that even where by law both spouses are
entitled to such increases, the dependent spouse is in most cases the
wife and, consequently, working married women will virtually never receive
such_increases. _ ~

]
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B -~ Substantive scope

It has been observed that the substantive scope of the Directive
has been defined in a restrictive way. By way of reminder, the Directive
covers statutory schemes which provide protection -against the risks of
sickness, invalidity, old age, accidents at work and occupational diseases,
and unemployment. Social assistance benefits are also covered in so far
as they are intended to supplement or replace social security benefits.

Neither survivors® benefits nor family benefits are covered by the
Directive (except in the case of family benefits granted by way of increases
due in respect of the risks covered by the Directive).

Nevertheless, problems of interpretation have arisen within the
scope thus defined.

1. In the case of accidents at work and occupational diseases, the question
arises ‘as to whether, in the event of desth resulting from such accidents .
or diseases, the survivors' benefits are covered by the Directive. .

To answer this question, it should first of all be borne in mind that the
Directive covers accidents at work and occupational diseases without
excluding death.

-t
Secondly, in those Member States which have a special scheme for occupational
risks, the rules applicable differ significantly from pension insurance sclie-
mes in general : both the widower and widow are entitled to the pension fol-
Lowing death given that this type of payment is intended to compensate
for the Loss incurred. Under the survivors' pension scheme, however,
jt is in most cases the widow who receives the benefit. The Commission
therefore feels that pensions for accidents at work and occupational
diseases resulting in death come under Directive 79/7/EEC.

2. The case of the"invalidity care allowance". 1In the United Kingdom there
is a benefit known as the invalidity care allowance which is paid to
persons Looking after an invalid.

This benefit is more or Less unknown in the other Member States. Somg
systems do, however, have a special allowance or increase actually paid
to the invalid for assistance by another person.

poes the United Kingdom benefit fall within the scope of the directive ?

The first thing to take into consideration is that the Directive applies )
only to the working population :, the person in question would therefore

have to be part of that population.

The person must then have incurred one of the risks covered. 1In the case

in question, there is a risk of invalidity but it is incurred by someone
other than the potential recipient of the"invalidity care allowance".

.I.
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The tommission feels, however, that having regard to forms of
compensation which, under schemes in other countries, have the

same effect as the United Kingdom allowance, albeit through an
increase in the benefit paid to the invalids themselves, it would

be desirable, from the point of view of the harmonization of the
imptementation of egual treatment, not to exclude the benefit in
guestion from the scope of the Directive, at least where the recipient
is a member of the working population.



REPLIES OF MEMBER STATES Apnex 1

BELGIUM

In 1980, Belgium adopted three measures with a view to
implementing the Directive, The main aim of these
measures is to bring to an end discrimination
regarding the concept. of dependency 1in the fields of
invalidity and sickness (in particular, health care).
Belgium expects further measures to be necessary in
order to ensure equal treatment for men and women in
matters of social security - no information has

yet Dbeen received about any such measures.
The 1980 measures bring about the following changes:-

1. A decree of the 23rd of January ihtroduces a new
wider definition of a worker with a dependant +to

include women with dependent husbands.

2., A decree of the 16th of May recognizes the
prineiple of equal treatment for men and women 2as
far as dependants in the health care {compulszory
health inuurance) scheme are concerned. It amends a
decree of the 4th of November 1963 in the
following ways:-

i)e 4 hushani mey be a dependant just as a wife

mny  bo. .

ii). A person who stays at home and is responsible
for the housework may be male or female. Where
a child (aged over 14) is so responsible, such a
child may be of eithe; séx.

1ii}. Where the futher and mother do not live together,
any c¢hildren are the dependants of the parent

who looks after them.

3. 4 decree of the 30th of Junc concerning health
care and inv:lidity amends a decree of the 24th of
Docember 1074 so that a person who stays at  home
and is responsible for the housework may be male

or female,
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DENMARK

Denmark considers that Danish legislation, as it stands,
complies with the Directive and she provides a list
of recent { viz., 1974 — 1980 ) legislation, which has
brought this about(1). )

Where any form of discrimination still exists, Denmark
believes +that it is covéréd_ by the exclusions as

provided for in the Directive{2).

(1). a). Law concerning daily allowances in case of
' illness or oconfinement (see law no.66 of the
2Mst of February 1978).
b}. Law concerning national sicknegs insurance (see
law no.94 of the 9th of Marck 1976).
c¢). Law concerming hospitals {see law no.324 of the
19th of June 1974).
d). Law concerning 1invalidity pensions (see law no.
677 of the 15tk of December 1)78).
¢). Law concerning old age pensions (see law no.676
of the 15th of December 1978},
f}. Law concerning insurance against accidents at
work (sce law no.79 of the Bth of March 1978).
r). Law concernir; child allowances and other family
allowarces {see Taw no,609 of the 29th of
November 1075).
h). Law concernins sccial assistance {see law no.333
of the 2Tth of June 1380).
1). Law concerning (suppiementany)'pensions for employees
(see law =0.203 of the 3rd of May 1978).
j}. Law concerning placements and unemployment insurance

{see law no0.373 of the- 15th of August 1980).

B T
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FRANCE

France considers that no measures ars necessary 1n order for her to

comply with +the Directive.
She takes advantage of the exclusions possible under art. 7.1(a} & (b).

© LUXEMBOURG

tn the 6/th March, 1981, Luxembeurg wrote 3%hat the” Directive had been
submitted to the Committee on Women's Labour, 3ocial Security Section,
so that +the latter might propose measures in order to secure the
implementation of the said Directive.

No information has been received about any such proposals.

On the 12th of Pebruary, 1981, Germany wrote that she intends to
lock at the relevant German legislation %o see if any reforms are
necessary.,

Yo information has yet %been reccived about any such reforma.



IRELAND

There were several points on which Irish legislatiorn did not

comply with the Directive, when it was being negotiated. Of

these points, some have been dealt with totally (1), some have

been dealt with partially {2) and some have yet "to be dealt
with (3).

(2).

(3).

Different rates of Social Security contributions -~ this

was contrary to art.4.1' ~ since April 1979, contributions
have been as_.essed on a percentage hasis up to a
certain oceilirn;;, with the same percentage rates and

ceiling applying to men and women,
o

a). Juration cf poyment of unemployment benefit - for

most married women payment was made over a shorter
period of time -~ +this was contrary to art.4d.1. in
April 1979, the maximum 1imit for Jdependent women was
extended from 1% days to 212 days. The maximum

limit is generally 390 days, so discrimination

against married women Temains.

b). Area ol eligibiliﬁy for unemployment as.istance - in
October 1976, the restriction on the eligibility of
single women 1nd widdws was removed. The resiriction
on the eligibility of married women remains ~ this

igs contrary to art.d4.?.

a). Lower Tates of payment -. in the case of flat rate

disability and wunemployment Ybenefits most married
women receive less than other beneficiaries -~ this

is contrary to art.4.1.

b). Increases in benefit: for dependants - in the social

insurance system, the conditions on which these may
{
be paid are different for men and women « this is

contrary to art.4,?,



¢). Increases in benefits for dependants - in the social

assistance schemes, the conditions on which these may
be paid are gdifferent for men and women - this is

contrary tc¢ art.4.1,

The Irish Government decided to set .ﬁp 2 working party to examine
the concept of dependency nd the problems that would arise in
applying the principle of equal treatment to men and women in
social security. This working party has reported back to the Irish
Jovernment and the latter is to decide upon further legislatidn

in the 1light of this rerort. No information has yet been

received about any proposed legislation.
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Italy considers that the law of the 9th of December, 1977,
{ne.903) anticipated the Directive by abolishing discrimination
in this field. Indeed the law goes further than the

Directive reguires, by abolishing discrimination in matters

cuch as family allowances and widow's pensjons and by moving
towards a common retirement age.

The Italian Ninistry of Labour has contacted other Ministries
and relevant organizations ©beczause, the field of application
being so large, not everything falls within the ambit of the
Ministry of Lahour, Further infermaition will be sent as  soon
as possible,

The changes that the 1aw haz made are as, follous:~

1. Article 4

Uomen normally ratire five years earlier thun men which
me-ns that they have not made the forty years of
contrivutiors which are necesscary for them to have full
pension rizhts. Under this article, women now have the
option to work until the same age as men in order *to
obtain the same punsion rights, Moreover, priveie companies
cannot compulsorily retire women Ybefore they have

obtoined these necessary rights.

™2
.

Article T:

Under this article men are given the osame rights as
women recarding new born children, viz., men can leave work
for a maximum of six months Juring .the first year of a
child's 1life, provided that the mother of the child has

. not clatmed this rizht or that the father has the sole
responsibility for +the e¢hild. During the six months, a
daily allecwance is paid. This i eyuivalent to 30,6 of the
parent?s wages; the criteria for receiving the same may be
compared with those ap;licakle in cases of sickness.
This article covers all workers 1in the public and private
sectors, apprenticez ~and members of co-operative spcieties.
It deces not apply to those who work at home or to

domestic servante..
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Se

Article 9:

Under this article, both the father and mother have
the right to claim and to obtain family allowances
and increases of benefits. The same rights exist and
the same 1limits apply to women and to those in
receipt of a pension as to men. )
If both the father and the mother c¢laim in reaspect
of =2 child, the allowance will be given 1o the
parent who has the care of the child, |

CArticle 10 .

Under this article, men and women who work in
agriculture now enjoy the same rights as regards

protection against the risk of accidents at work,

Article 11:

Under this article, men and women now enjoy the same
rights to a pension, e.g., invalidity, old age,
survivor's,{cf., art,12 infra),

It applies to employees, the self-employed and the

liberal professions alike,

Article 12:
Under +this article men and .women now enjoy the same
rights to benefits for such things as ‘accidents at

work and professional illnesses (of. art.1! supra).



NETHERLANDS

There were three points on which Dutch legislation did not

comply with +the Directive, when it was introduced.

1),

).

Invalidity pension {4i) - married women were not covered

by the scheme « this was contrary to art.4.'. Legislation
in 1978 was destined to end this discrimination by '
20th December 1979 -~ ewvery man and woman, single and
married, may <laim invalidity pension in his or her own
namé¢. Both husbani and wife may claim for dependent

children.

01d =age vpension (ACY) -~ a married couple may only claim

a pension if the husbind (who is considezed as the
breadwirner) ic 65, even if his wife is older than he 1is -
this is contrary to art.4.1. In order %o end this
discrimination there was a consultative period which end:d

on tat January 1991, On 1T7th July 1981, a rropesal was

submitted to the EBeonemic and Jocial Cominittee.

Unemployment - +therec =ar- at present throe different schemes
(805, 754, Supplementary Bencefit). These uchemec are to  be
amalgamated and the opportunity will bBe taken to end all
discriminatory provisicns { e.r., under fhe Jupplementary
Renefit scheme, the *husband ,is considered as the breadwinner,
;ven if he iz not  whereas the wife has +to prove that

she is the brexdwinner ). As yet, no timet:ble has been

announced for this.



UNITED KINGDOM

The United Kingdom believes that the Social security 4ct, 1980 and
the GCocial Security (Northern Ireland) Order, 1980 will ensure equal
treatment for men and women in matters of social security- before

the end of the implementation pariod.

The changes that this recent legislation has made or will make

are as follows:-

1. A two-stiage implementation of +the Directive, as far as a
mzrried woman, residing with her husband, who is c¢laiming an
increase in benefit (national insurance or industrial injuries)
in respect of her children, is concerned,

i), The replacement of the condition that the husband must be
incapable of self-suppert by the condifion that the
husband's weekly earnings, if any, should not exceed the
amount of +the increase.

It is intended to infroduce this provision in November 1983,
ii). The latter mentioned condition will cease %o have effect

altogether, thus either the husband or the wife will bhe

able to make a claim irrespective of their spouse's

e1rnings.

I+ 4is intendod to dintroduce this cﬁhnge ‘in November 1984.

2). Concerning a married woman's eclaim for an increase 1in benefit
fer ker husbandl- ‘

i)s The replacement of the condition that the husband must be
incapaible of 'self-support by the condition that the
husband's weekly earnings, if any, should not exceed the
amount of +the increase,

Thus, as regards wunemployment benefit, sickness benefit and
maternity =z2llowance, an increase for a dipendent spouse will
be awvailable to a husband or to a wife on the same
conditions,

It is intended to introduce this provision in MNovember 1343.



3).

4},

ii). Despite art.7.1{(d} of the Directive, an increase in a
wife's invalidity pension for her husband will depend
on the rule that the husband's earnings de not
exceed the amount of the increase claimed. Thus, this
goes further than the Directive, but it does not
ensure (fully) equal rights for husband and wife, for
it does not provide for a "tapered earnings rule”.
It is intended to introduce this change in
November. 1983,

Although the United Kingdom believes that the folleowing
change is not necessary under +the" Directive, she has
decided to abolish increases for certain preseribed
relatives (usually daughters at university or female
relatives acting as unpaid housekeepers, of which there
are only about 200 cases at any oné time), for which
there were different qualification conditions according
to the sex of the dependant,

In November 198t%, the provision governing these increases
was abolished as far as any new cases were concerned,
Incraases being paid before the abolition of the

provision should be phased out by November 1983.

A Dbeneficiary of either Bex can already claim an
increase in benefit in respect of a female child carer
{provided the beneficiagy‘ is aentitled to a dépendency
increase in respect of the child).

The United Kingdom intends to go further than the
requirements of the Directive, by =allowing an increase

to be paid whatever the se¢x of the child carer, except
that where a child carer is a man, it will only be .
paid in those cases where it would be paid for a
husband. The earnings test applicable to a husbanrd will
alse apply to a male chilad carer,

The date of the coming into force of this provision

has yet to be announced.
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5). &t present, increases in benefit for adult dependants,

?)l

8).

claimed by %beneficiaries who are over pensionable age,
may only be paid if the latter satisfy the
conditions for entitlement to a retirement pension.
Under regulations yet to be announced, increases in
benefit will be paid at the same percentage rate as
applies for increases in the vretirement pension.

The date of 'the coming into force of these

regulations has alsc tc be announced.

The industrial injuries scheme will be extended so
that +those provisions which already apply to a
husband's c¢laim feor an ‘increase in respect of his
wife, will alse apply to a wife's ec¢laim 1in vrespect
of her husband., In each case it will have +to be
shown that the spouses are either regiding together,
or that the c¢laimant is contributing at 1least the
amount of the increase to the maintenance of
his/her spouse.

The present condition that the husband must be
incapable of self-support will be replaced by an
earnings test.

Tt is intended to introduce this change in

November 1983,

The definition of "incapable of salf—support“, no
longer being required for dependency benefit purposes,
will be deleted from OSchedule 20 of the Social
Sacurity Act,1975 and from Schedule 17 of the Social
Security (Northern Ireland) Act,1975S.

4

Under the present supplementary benefit (social
aggsistance) scheme, the requirements and resources of a
married or unmarried couple are aggregated, but only

the man may claim and receive.‘benefit on behalf of
the family.

The scheme will be chanred to provide that elther one
of a couple may claim, subject to certain conditions
being satisfied.

It is intended tp introduce this change in Névember

1983.
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GIBRALTAR

{Gibraltarians bYenefit from the free movement provisions of the
Treaties, despite the colonial status of CGibraltar. Dee the
United © Kingdom Declaration on the Definition of the Term

“"Nationalg",)

It was thought that +there were two points on which Gibraltar
"~ was not fully in compliance with the Directive. Both these

points will be dealt with by January 1985,

1, Homen's contributions are lower than men's - this is contrary

to art.l.1 - since 1980 +the contributions for bhoth men and
womern have been increased annually by the ssame flat amount,
and not by percentages as in the past - +the remaining

difference in contributions will be eliminated by Januvary 1985.

2., Women's right not to pay contributions - this is contrary *to
art.4.1 - as from January 1985, this right will no longer
exist - the right will however continue to exist, as provided

for in art.7.1(e), for +thoue women who have already chosen

to exercise thi. right.

n one further point, Gibraltar goea further than the UDirective
reguires, From January 1st 1985, a. man will qualify for an old
age pension by virtue of his wife's contributions. Thus 6 Gibraltar

doces not take advantaze of art.7.1(c).



Annex 2

Examinations of the replies from the members of the Committee

concerning the gradual implementation of the principle of equal treatment

in matters of social security (statutory schemes)

The application of Directive 79/7/7?/EEC does not appear to
give rise to problems under the lLaws of the Federal Republic of Germany,
Denmark, Itaty, Luxemburg and, in all probability, France (no reply received).

The reply from the Federal Republic refers, however, to the need
to change the tables of certain imputed incomes (especially for periods
treated as periods of insurancel.

The Danish reply indicates that the government's attention has
been drawn to certain situations in the field of pensions involving the
problem of indirect discrimination (no further given).

In other countries, however, there are still problems to be over-
come.

BELGIUM

4

Problems have been identified in connection with unemployment,
penpsions, maternity leave and part=-time work.

vt -

persons who are heads of households, whether male or female. However, only
54 of unemployed females are heads of households, whereas the figure for
unemployed males is 39%; there is, therefore, a possibility of indirect
discrimination. ' -

apparent in the methods of calculation (the "household" rate is available
only to male married workers) and the minimum amounts of pension.

Y e



NETHERLANDS

From the reply, the changes in legislation give rise to considerab'e
reservations insofar as the concept of "head of household" (kastwinner) has
not been totally eliminated. The result is that the fipancial independence
of a married female worker will not be guaranteed in the same way as a mar-
ried male worker. 1In this respect, a problem of interpretation of the
Pirective arises with regard to the concept of indirect discrimination in
the case of increases for a dependent spouse. According to the reply, such
increases should be eliminated except in the strictly L1m1ted tase referred
to in Art1cLe 7, (d) of the Directive.

The reply also raises the probtem of adapting public assistance
Legistation,

UNITED KINGDOM

The measures adopted by the government relate mainly to benefits
for dependents (including spouses) where equal treatment would be guaranteed.
In some cases, these measures even go beyond the scope of the Directive.

In other cases, however, implementing Provisions have still to
be adopted: increases for an adult dependent on a pensioner and supplemen-
tary benefits (in the latter case there is the possibiljty of indirect
discrimination if one of the conditions Laid down can only be fulfilled by
males).

Finally, no measures have been notified with regard to:

=~ supplementary pensions (the age of the husband determines entitlement);

= the family income supplement (there has to be at least one full-time

' income: that of the husband); .

- free care during visits to other Community countries (the husband may '
obtain this for his dependent wife but a wife can do so for her depen-
dent husband only in a case of infirmity;

=~ other benefits considered to be excluded from the Directive.




Advisory Committee on
Equal Opportunities }
for Women and Men Annex 3

Progressive implementation of the principle of
equal treatment for men and women in matters
of social security (statutory schemes)

OPINION

Having considered a number of questions raised by the implementation
of Directive 79/7/EEC on egual treatment for men and women in matters of
social security (statutory schemes) and pleased, moreover, by the steps
taken by the Commission to ensure the application in practice of equal
treatment in this sphere (legal instruments to sUpplement Directive 79/7/EEC,
the establishment of a network of experts to monitor the implementation of
Community Llegisliation etc), the Committee issued the following opinion

1. With regard to cash benefits the Committee considers that

- where imputed values c¢i incomes are laid down for periods treated as
insurance periods, these values or incomes should not differ according,
to sex;

- where legistation provides for benefits caleculated en a "household"
rate, for a couple both of whom are insured, these should be available
to either one or the other spouse; old-age pensions should not be
granted on the basis of the age of only one of the spouses,

2. Supplementary benefits are covered by the Directive where they replace
or supplement insurance or social security benefits. The legislation
in question should be reviewed to eliminate all discrimination.

3. Where the right to health care is granted not only to the insured person
but also to the spouse, the conditions for exercising this right must be
the same for both spouses, it is not therefore possible to lay down more
stringent conditions for the hushand of a female insured person than for
the wife of a male insured person either under naticnal rules or Community
regulations on migrant workers,

4. With regard to indirect discrimination, the Committee takes the view that

- care should be taken that the provisions of social security legislation
relating to part~time work do not have any indirect discriminatory effect
insofar as these provisions in fact mainly concern women;

= the conditions laid down for the granting of social benefits covered
by the Directive must be capable of being fulfilled by workers of either
sex regardless of their material status;



- it is necessary to check whether increases granted for dependent spouses
under the taws of some Member States do not in practice have a discri-
minatory effect since, even where these in¢reases are available by law
to either spouse, the dependent spouse will in most cases be the wife
and consequently married female workers will hardly ever receive these
increases.

In this connection, certain members of the Committee pointed out
that, generally speaking, these increases were to be regarded as indirect
discrimination based on marital or family status. However, the whole
Committee reserved its position on this subject pending a more detailed
study of the concept of indirect discrimination as envisaged in the new
Community action programme on the promotion of equal opportunities for
women 1982-85. :



