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Disclaimer

Conformément au réglement (CEE, Euratom) n°® 354/83 du Conseil du 1er février 1983
concernant I'ouverture au public des archives historiques de la Communauté économique
européenne et de la Communauté européenne de I'énergie atomique (JO L 43 du 15.2.1983,
p. 1), tel que modifié par le réglement (CE, Euratom) n° 1700/2003 du 22 septembre 2003
(JO L 243 du 27.9.2003, p. 1), ce dossier est ouvert au public. Le cas échéant, les documents
classifies présents dans ce dossier ont été déclassifies conformément a I'article 5 dudit
reglement.

In accordance with Council Regulation (EEC, Euratom) No 354/83 of 1 February 1983
concerning the opening to the public of the historical archives of the European Economic
Community and the European Atomic Energy Community (OJ L 43, 15.2.1983, p. 1), as
amended by Regulation (EC, Euratom) No 1700/2003 of 22 September 2003 (OJ L 243,
27.9.2003, p. 1), this file is open to the public. Where necessary, classified documents in this
file have been declassified in conformity with Article 5 of the aforementioned regulation.

In Ubereinstimmung mit der Verordnung (EWG, Euratom) Nr. 354/83 des Rates vom 1.
Februar 1983 uber die Freigabe der historischen Archive der Europdaischen
Wirtschaftsgemeinschaft und der Europaischen Atomgemeinschaft (ABI. L 43 vom 15.2.1983,
S. 1), geandert durch die Verordnung (EG, Euratom) Nr. 1700/2003 vom 22. September 2003
(ABI. L 243 vom 27.9.2003, S. 1), ist diese Datei der Offentlichkeit zugénglich. Soweit
erforderlich, wurden die Verschlusssachen in dieser Datei in Ubereinstimmung mit Artikel 5
der genannten Verordnung freigegeben.
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I.

1.

EXPLANATORY MEMORANDUM

GENERAL CONSIDERATIONS

The obJect1ve of Council Directive. 77/62/EEC of 21 December 1976
coord1nat1ng procedures for the award of pubL1c supply contracts

js to ensure a greater degree of transparency, by introducing

. equal conditions of competition for public contracts of the Member

States, in order to improve the functioning of the common market.

The Directive eppLies to public suppL}_contracts‘of a certain

- value awarded by States, public bodies and Local'authorities and

vmakes them subJect to Commun1ty procedures des1gned, inter aL1a,»

to ensure more exten51ve advertising and to fix obJect1ve criteria

. as to ent1tlement to compete for, and the award of, public

" contracts.

The Commun{ty has stated within the context of the GATT Multileteral
Trade Negotiations that it_is'prepared to negotiate.increesed .
access to public contrects at international level on the‘basis

of effective reciprocity. It is clear from the results of the
negotiations that the aim of eliminating all reservations of ’
contracts to national suppliers and all preferential prices in

their favour has been achieved only in part by reason of the fact

'thet, contrary to Directive 77/62/EEC, onty contracting authorities

at central or federal level enter into such a commitment vis—a-vis
countries that are s1gnator1es to the Agreement. In matters of

procedure and transparency, the arrangements under the MTN Agreement

‘do not differ greatly from those adopted by the Council in the

Commun1ty Directive.
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3. Since implementation of the MTN Agreement on Government Procurement
wduLd not, as such, amend Community legislation, which solely
governs access fo public confracts within the Comhunity, a
solution must be found to deal with the situation in which the
contracting authorities to which both the Directive and the Agreement
apply would be required, without more to apply both sets of
arrangements which it would be difficult, if not impossible, to

-render compatible.

4. In seeking a -suitable solution to the probLem the Comﬁissibn's
first concern has been not to’reLinquish; even in part, what has
been achieved in this field under Community_tegistatibn and,
secondly, to retain the directive'as the sole instrument for
extending access to con{racts.within'the>Community. The Commission
has decided,vtherefére, in accordance with the orientation set.out—
in 5ts report>6f 8 October 1979 on the Geneva GATT MTN,

COM(79) 514 final, in favour of aligning the provisions of
Directive 77/62/EEC on those of the MTN Agreement .in so far as the
latter are more favourable to suppliers in the area covered by the

two instruments.

II. ANALYSIS OF THE ARTICLES .
Article 1

1. Paragraphb1 amends the defin%tion contained in Article 1(a) of
Directive 77/62/EEC to cover the slightly wider range of confracting
authorities referred to in the MTN Agreement (Article I, paragraph
1(c)). The contracting authorities have had to be s&bdivided into
ftwo‘éategories in ordér to enable some of the proposed amendments
to be applied to the contracting authorities referred to in the
first indent only. |
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2. Paragraph 2 aligns the threshold of contracts awarded by these
contracting authorities referred to in the first indent of
paragraph 1 on- that of the MTN Agreement (Article 1, paragraph
1(b)), which is approximately 160 000 EUA.. The threshold for
the other contracting authorities referred to in the second
indent remains unchanged at 200 000 EUA.

3. Paragraph 3 prov1des for the abolition of an exception to the
Community procedures for the award of contracts in respect of
goods quoted and purchased on a commodity market, since such
goods are subject to the tendering procedures provided for in'
the MTN Agreement (Article V, paragraph 15). '

4. Paragraph 4 reproduces the'requirements contained in paragraph
16 of Article V.of the MTN Agreement and ensures a greater degree
of transparency in the\case of contracts awarded pursuant to
Article 6(1) of Directive_77/62/tEc \v all contracting authorities.i~
5. Paragraphs 5, 6 and 8 align the time Limits of the procedures
for the award of contracts contained in Directive 77/62/EEC on~
the slightly longer ones contained in the MTN Agreement ’

~ (Article V, paragraph 10). =~ . .

6. Paragraphs 7 and'9 refLect certain special features of the

N seLective procedure laid down in Article V, paragraph 8 of the
MTN Agreement. ALthough the incorporation of‘these provisions
impose additionaL obligations on the contracting authorities
referred to in the first indent of the first paragraph onLy, it
has proved necessary in order to ensure no less favourable

" treatment for suppLiers from the Member States than that accorded
to suppliers from third countries which are 51gnator1es to the

MTN Agreement.

7.'Paragraph 10 reproduces in ArticLe 25a of a new chapter in Title
IV of Directive 77/62/EEC appropriate provisions drawn from
.~ paragraphs 2 to 5 of Article VI of the MTN Agreement enabling’
suppliers from Member States who have not. been invited or admitted

to tender to obtain the same 1nformation concerning the award
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of the contract as can be obtained by'suppliers who are nationals
of a third country which is a signatory to the Agreement. Out of
the same concern to ensure a greater degree of transparency,
Article 25b which is based oh paragraphs 6 to 8 of Part VI of the
Agreement, introduces new arrangements for the exchange between

governments of more sensitive information.
- Article 2

The Commiésion expreésly reserves the right to submit appropriate
proposats to the Council to amend the Directive in the light of the
results of the_negotiations referred to in paragraph 6 of Article IX
of the MTN Agreement which are designed to broaden anq ihprove it.
Article 3

The final date for implementing the Directive must be that of the
entry into force of the MTN Agreement. . It would be contrary to the
EEC Treéty to allow, as;from the daté of entry ihto force of the MTN
Agreement, more favourable treatment to be accorded to suppliers
from third countries than that accorded to suppliers from Member
States. o



COUNCIL DIRECfIVE

!

amending Council Directive 77/62/EEC coordinating procedures for

the award of public supply contracts

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community,

and in particular Article 100 thereof,

Having regard to the proposal from the Commission,

t

Having regard to the opinion of the European Parliament,

Having regard to the opin{pn of the Economic and Social Committee,
Whereas b} Decision of ... on the conclusion of the Multilateral
Agreements résuLting from the 1973-79 jrade Negotiations the Council
approved on behalf of the European Economic Community in particular the
Agreemenfvon'Government Procurement the purpose of which is to establish
an international framework of rights and obligations concerning the
award of public contracts in order to secure the liberalization and

eXpansion of world frade;

Whereas Council DirectiVe 77/62/EEC of 21 December 1976 coordinated
national procedurés relating to public supply contracts in order to
introduce equal conditions of competition for such contracts in all the _
Member States; ‘ ’ ’
Whereas as regards the international rights and commitments accruing t§
the Community as a result of the acceptance of the Agreement referred

to above, the arrangements to be applied to tenderérs and products of

third countries isfthaf defined by that Agreement;
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Whereas certain provisions of the Agreement introduce more favourable
cenditions for tenderers than those laid down in Directive 77/62/EEC
of 21 December 1976; ' \

Whereas the opportunities for access to public contracts within the

Community available under the EEC Treaty to undertakings of the Member
-States must be at least as favourable as the conditions of access to .
pubLic contracts within the Community accorded under the arrangements
contained in the "Agreement on Government Procurement" to undertak1ngs

of third countries wh1ch are signatories to the Agreement;

Whereas it is necessary therefore to align the provisions of Directive
77/62/EEC of 21 December 1976 on those of the Agreement on Government
Procurement; o .

Whereas the provisions of this Directive should be reconsidered in the
Light of the resu}ts of the new negotiations provided for in paragraph

.6 of Article IX of the Agreement on Government Procurement;

HAS ADOPTED THIS DiRECTIVE:



Council Directive 77/62/EEC is amended as foLLowé: ‘ ' . b

1.

ARTICLE 1

Article 1(b) shall be replaced by the following:

“"(b) "contracting authorities" shall be:

- the entities referred to in Article I, paragraph 1(c) of the
~ "Agreement on Government Procurement'" concluded within the

context of the multilateral trade negotiations;

- regional or local authorities and the legal persons governed by
public law or, in Member States where the latter are unknown,
bodies corresponding thereto as specified in Annex I to this

Directive;"

Article 5(1)(a) shall be replaced by the following:

"The provisions of Titles II, III and IV and of AfticLe 6 shall apply,

_under the conditions laid down in Article 4, to public supply contracts:

- whose value is not less than the threshold applied under Article I,
paragréph 1¢(b) of the "Agreement.on Government Phpcu}ement" concluded
within the context of the multilateral trade negotiations, with regard
to the contracting authorities referred to in the first indent of
Artic(e 1(b); ' | ‘

- whose estimated value net of VAT is nbt less than 200 000 European

units of account, with regard to the contracting authorities referred
to in the second indent of Article 1(b)." '

Article 6(1)(f) shall be deleted




4.

. :

Article 6 shaLL'be supplemented by the following hew paragrapﬂ'3:v

“Contracting authoritieé shall draw up a report on each contract awarded
on the basis of proviéions (a) to (e) of'paragraph’1. The report shall
contain the name of the contracting authority, the value and nature of
the contract, the name of the success%ul tenderer, and shall indicate

the circumstances referred to in paragraph 1(a) to (e) in which the

" contract was awarded. The report shall remain with the contractihg

~authority in question and shall be available to the Commission and,

through it, to the Advisory Committee for Public Contracts.”

Article 10(1) shall be repLaCed by the following:

"In open procedures, the time limit for the receipt of tenders fixed by
the contracting authorities shall be not less than 30 days from the date

of publication of the notice."

Article 11{(1) shall be replaced by the following:

"In restricted procedures, the time limit for the receipt of requests

"to participate fixed by the contracting authoritie§ shall be not less

than 30 days from the date of publication of the notice.”

Article 11 shall be supplemented by the following paragraph (1)a:

"The contract documents and supporting documents shall be sent to
candidates who request them by the contracting authorities referred to
in the first indent of Article 1(b) or by the competent departments

within four working days of receiving such request."”

Article 11(3) shall be replaced by the following:

“"The time limit for the receipt of tenders fixed by the contracting
authorities shall be not Less than 30 days from the date of dispatch
of the written invitation."”
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Art1cLe 19(1) shaLL be suppLemented by the foLlow1ng new subparagraph:

"The contracting authorities referred to in the first indent of Art1cLe
1(b) shall authorize any other cand1date who so requests to submit a
tender on condition that the procedure referred to in'ArticLe 17 for
checking suitability can be completed within the prescribed time.

The number of such suppliers shall be Limited only by the need to ensure

" the effective operation of the procedure for awardfng contracts."

10.

- \

A new Chapter 3 entitled "Provision of information and examination of -

complaints" shall be introduced into Title IV consisting of the following

two articles:

"Article 25a L
The contracting authorities referred to in the first indent of Article 1(b)
shall: , SN T
- without delay, not1fy to any cand1date who so requests the reasons why
~he has not been invited or author1zed to ubmit a tender;

- inform unsuccessful tenderers of the award of the contract. Such ..

K ,1nformat1on shall be notified w1thout delay in writing or by notice and,

in any event, within not ‘more than ‘seven work1ng days from the date of
the award ) o
- without delay, not1fy to any unsuccessful tenderer who so requests
relevant information concerning the reasons for the rejection of his
vtender including information concerning the comparative;characteristics
‘and advantages of the successful tender, and the name of the successful
tenderer; ’ T - s
-(des1gnate a department which shall be respons1ble for furn1sh1ng
add1t1onal 1nformat1on to unsuccessful tenderers who cons1der that
the reasons given for the‘reJect1on of their tender are unsat1sfactory

or who wish to put other questions concerning the award of the contract;

g im e
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- establish, wifhout prejudice to Articles 169 and 170 of the Treaty
and to the Council Decision of 26 July 1971 setting up an Advisory
Committee for Public Contracts, as amended by Council Decision
77/63/EEC of 21 December 1976, brocedures for the receipt and

‘examunat1on of compLa1nts relat1ng to any stage of the procedure

for the award of contracts.

"Article 25b

With regard to the contracting author1t1es referred to in the first
indent of Article 1(b): '

- the Member State of an unsuccessful tenderer may, without prejudiCe
to the CounciL Decision of 26 July 1971 setting up an Advisory.
Committee for Public Contracts, as amended by Council Decision
77/63/EEC of 21 December 1976, request any further information
concerning the awerd of the contract which may be necessary to enable
it to ascertain whether‘the contract has been awarded justly and fairly.
The Member State of the contracting authority in question éhaLL, to |
this end, furnish information on both the comparative cheracteristics
and advantages of the succeésfut tender and the contract price. This
-latter information may be disclosed by the Member State of the
unsuegessfut tenderer provided euch right:is exercised with discretion.

- Where such disclosure would prejudice eompetition on the occasion of
subsequent invitations to- tender, such information shaLL be d1sclosed
.only following consultation and w1th the consent of the Member State

by which it was notified;

- available information concerning the award of‘a contract shall be

notified to any other Member State who so requests;

-~ confidential information furnished pursuant to this Article which would
impede the application of statutory provisions or which would be
contrary in any other wax'to the pubLic interest er would prejudice
the legitimate commercial intereste of specific public or private
undertakings, or which could preJud1ce fair compet1t1on between suppliers

.shall be disclosed only with the formaL authorization of the Member
State which furnished it."

\
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ARTICLE 2 s
The Commission shall determine whether this Directive should be- reviewed,
having regard to the results of the further negotiations provided for in
paragraph 6 of Article IX of the Agreement on Government Procurement
~concluded within the context of the multilateral trade negotiations, and-

shall, if necessary, submit appropriate proposals to the Council.
ARTICLE 3

Member States shaldl adopt the measures necessary to comply with this
Directive not later than 1 January 1981 and shall forthwith inform the

Commission thereof.

ARTICLE 4
Member States shall ensure that the texts of the basic provisions of
domestic law, whether laws, regulations ¢.. administrative provisions,
which they adopt in the field covered by this Directive, are communicated
to the Commission. ' '

- ARTICLE 5

This Directive is addressed to Member States.

’

Done at Brussels,

fFor the Council
The President




